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More on Unrelated 
Works Exception 

As counsel for petitioner in Taylor v. 
The School Board of Brevard County, 
Florida, which was discussed in the 
article, “The Unrelated Works’ Excep- 
tion to Workers’ Compensation Immu- 
nity,” by William S. Dufoe, in the Janu- 
ary 2005 Bar Journal, I was interested 
in the author’s discussion of the Su- 
preme Court’s decision in Taylor. 

In the discovery phase of the case, 
we sought, through our discovery, to 
highlight the several ways in which the 
work of school bus attendants and 
school board mechanics was signifi- 
cantly different. Our discovery detailed 
this to the point of evidence of a school 
board policy that prohibited school bus 
attendants from being in the work 
place of the school mechanics. 

We also provided the court lan- 
guage in a predecessor version of what 
became the unrelated works excep- 
tion which was contained in CS/SB 
636, considered by the legislature in 
the 1978 session which ultimately 
produced the current form of the ex- 
ception. That reads in pertinent part: 
“provided, however, employees of the 
same employer may have a cause of 
action if each is operating in the fur- 
therance of the employer’s business 
but they are not assigned to the same 
job site or are assigned primarily to 
unrelated work within private or pub- 


lic employment.” 

We felt this legislative history gave 
rise to a strong indication the 1978 
legislature had considered the very 
rationale used by the court to uphold 
the trial court’s judgment and had 
rejected that rationale. 

We were seeking from the court a 
ruling which would give guidance to 
lower courts and practitioners in the 
state as to which cases came within 
the exception. The concurring opinions 
clearly sought the same result, which 
the majority declined to provide. 

It was our feeling the majority opin- 
ion in the case is essentially a judi- 
cial repeal of the unrelated works ex- 
ception. 

JOSEPH H. WILLIAMS 
Winter Park 


Judicial Selection 

After reading “Judicial Selection 
in Florida” by Raquel A. Rodriguez 
(January), my observations (both 
subjective and objective) have led 
me to conclude that the only “sys- 
tem” for selection of judges which 
can have any expectation of achiev- 
ing the goal of obtaining judges with 
experience, legal knowledge, and 
probable impartiality would be to 
adopt the following (I would prefer 
prerequisites): 
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Oath of Admission to The Florida Bar 


to which disbarment may be had. 
“| do solemnly swear: 


State of Florida; 


able under the law of the land; 


the cause with which | am charged; 


help me God.” 


The general principles which should ever control the lawyer in the practice of 
the legal profession are clearly set forth in the following oath of admission to the 
Bar, which the lawyer is sworn on admission to obey and for the willful violation 


“! will support the Constitution of the United States and the Constitution of the 


“I will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly debat- 


“! will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to mis- 
lead the judge or jury by any artifice or false statement of fact or law; 

“I will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business except 
from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial 
to the honor or reputation of a party or witness, unless required by the justice of 


“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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Protecting Our Fair and 
Independent Judicial System 


he Florida Legislature be- 
gins its 60-day regular ses- 
sion later this month. The 
efforts by your Board of 
Governors to protect the core values 
of our profession are reflected in the 
board’s legislative positions taken 
as of January. Those positions are 
aimed at furthering the indepen- 
dence of the judiciary, maintaining 
the public’s access to courts and law- 
yers, and protecting the indepen- 
dence of the legal profession. 

You can see the complete list of leg- 
islative positions on the Bar’s Web 
site, www.flabar.org. Click on Legis- 
lation on the left side menu and then 
scroll down to the link to legislative 
positions. (You can also find the lists 
of section and committee legislation 
positions. Under federal and state 
rulings, sections, which have volun- 
tary membership and use their own 
separate money and not Bar fees for 
legislative activities, have a much 
wider scope of issues on which they 
can lobby than does the Bar.) 

Bar positions include maintaining 
the Supreme Court’s authority to 
regulate the legal profession and the 
court’s procedural rule-writing au- 
thority, continued funding for family- 
related needs under the Civil Legal 
Assistance Act, and adequate Article 
V funding for courts, state attorneys, 
public defenders, appointed counsel, 
and related court operations. 

There is, of course, no more im- 
portant task than ensuring that our 
citizens have access to the courts 
and, once there, that they have the 
opportunity to have their case heard 
fairly. It was with this goal in mind 
that the Board of Governors has ap- 
proved the creation of the Special 
Board Committee on Judicial Inde- 
pendence, which is being chaired by 
Board of Governors member Jesse 
Diner of Hollywood. 

US. Supreme Court Justice Sandra 


Day O’Connor, quoting President 
Woodrow Wilson, stressed the impor- 
tance of this concept in a speech to an 
Arab judicial forum 18 months ago. 
Wilson, she said, wrote that “govern- 
ment ‘keeps its promises, or does not 
keep them, in its courts. For the indi- 
vidual, therefore, . . . the struggle for 
constitutional government is a 
struggle for good laws, indeed, but also 
for intelligent, independent, and im- 
partial courts.” 

Perhaps nothing in the American 
experiment with free government is so 
unique, and likely so responsible for 
its success, as the notion of an inde- 
pendent judiciary. 

It is a concept that our founding fa- 
thers understood thoroughly and took 
great pains to embody in our govern- 
ments, both state and federal. 

Alexander Hamilton, in one of his 
Federalist Papers, argues that the ju- 
diciary is the vital check that prevents 
the other two branches from breaking 
their covenant with the people, as ex- 
pressed in the Constitution. 

Specifically rejected as unsuitable 
by Hamilton was the British system 
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where Parliament could override any 
judicial decision it disliked. To put it 
plainly, these founding fathers saw 
the courts as the place where any- 
one and everyone could get a fair 
hearing, without the thumb of any 
special interest or other branch of 
government tilting the scale. 

Despot after despot has ruled other 
countries by controlling the judiciary 
and squelching its independence. 

Nevertheless, there are periodic 
and continuing attacks on judicial 
independence. Last year, a Florida 
House committee debated a consti- 
tutional amendment to take over 
all procedural rule-making author- 
ity for Florida courts from the Su- 
preme Court. (A similar constitu- 
tional amendment was proposed in 
the 2001 New Hampshire legisla- 
ture and was on this past fall’s bal- 
lot where it was defeated by the 
voters.) The Florida Bar opposed 
that effort, which essentially would 
allow the legislature to set the 
agenda for the courts—the very 
thing Hamilton warned so strongly 
against. 

We have also seen in recent years 
a change in state law that gives the 
governor the authority to appoint all 
nine members on each of the state’s 
26 judicial nominating commissions, 
although four of the seats of appoin- 
tees comes from slates nominated by 
the Bar. Since then, there have been 
some charges that inappropriate and 
political questions have intruded into 
some commission interviews of judi- 
cial aspirants, and that the system 
has lost its nonpartisan, independent 
nature, and that the change has re- 
sulted in fewer applicants to serve 
on JNCs or the bench, because they 
are the wrong party. 

I strongly prefer the previous sys- 
tem where the Bar appointed three 
members, the governor chose three, 
and those six picked three public 
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members, which in my opinion re- 
sulted in a more independent, non- 
partisan screening process. This is not 
a Republican or Democratic, liberal 
or conservative issue. It is, as 
Hamilton so wisely observed, a case 
where people who control one branch 
of government have an opportunity 
to gain sway over another. And 
Hamilton argued that everyone’s best 
interest is served by choosing judges 
based on their knowledge and expe- 
rience, not to achieve political goals. 

This is not an abstract concern. As 
a 2001 Bar News article reported on a 


2001 survey by the League of Women 
Voters of Tallahassee, “[MJany judges 
in Florida believe politics are increas- 
ingly infringing on their ability to do 
their jobs. Florida’s 833 judges at all 
levels of the state judicial system were 
polled about their feelings on judicial 
independence. The judges’ biggest con- 
cerns regarding judicial independence 
seem evenly spread among 1) the pub- 
lic perception that judges should be 
more responsive to the current mood 
of the public; 2) attacks on the judi- 
ciary by other branches of government 
or special interest groups; and 3) the 


failure of the public and the legislature 
to realize the need for a fully indepen- 
dent judiciary.” 

It is up to us, as the guardians of 
the justice system we have inherited, 
to continue as watchdogs and advo- 
cates to keep our judicial system fair 
and independent, the way it was so 
carefully designed to operate. 


KELLY OVERSTREET JOHNSON 
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A) All candidates for judge of the 
county court must have practiced civil 
law in the courts of this state for a 
minimum of five years and/or had an 
active litigation practice (civil and/or 
criminal) for a minimum of five years 
prior to consideration, and had a mini- 
mum of 25 jury trials in either the 
county court or circuit court. 

B) All candidates for the circuit court 
must have had an active litigation 
practice (civil and/or criminal) for a 
minimum of 10 years prior to consid- 
eration, with a minimum of 25 jury 
trials in the circuit court and had some 
appellate experience, writing briefs or 
in oral argument, or have been a 
county court judge for a minimum of 
five years. 

C) All candidates for any appellate 
court (district court and supreme 
court) must have been a judge in the 
circuit court for a minimum of five 
years, hearing both civil and criminal 
cases, and had at least five cases be- 
fore the appellate courts prior to be- 
coming a judge. 

D) All contributions by attorneys 
practicing in this state to the cam- 
paign of any individual seeking elec- 
tion or reelection as a judge to the 
county or circuit court must be by 
anonymous contribution through pay- 
ment into the election fund of the can- 
didate by cash or by a cashier’s check 
having no reference to the name of the 
contributor. Practicing attorneys have 
too much interest in and expectation 
from a candidate’s knowledge of just 
who is making the contribution. 


E) All contributions by any business, 
corporation, insurance company or 
other entity for profit, and by any or- 
ganizational group to the campaign of 
any individual seeking election or re- 
election as a judge to the county or cir- 
cuit court must be submitted to a 
newspaper of wide and common dis- 
tribution (i.e., not just the Review but 
the Herald and Sun Sentinel) for pub- 
lishing one month prior to any elec- 
tion for judgeship. 

F) Election to a judgeship in the 
county and circuit courts are by elec- 
tion to a public office, and as such cam- 
paigns by candidates for judge in any 
court to be on the same basis as is now 
applicable for seeking election to any 
other public office; it is an “election by 
vote of the public” and campaigns for 
election as a judge should not be re- 
stricted by requirements that they be 
on a “bipartisan” basis (which is noth- 
ing short of an attempt to preclude the 
electorate from being more fully in- 
formed), i.e., any specific qualification 
for or disqualification from the posi- 
tion of being a judge of any candidate 
to be fully debatable in the public fo- 
rum and in the same manner as is now 
applicable to any other candidate for 
public office. 

I have no illusions that any of the 
suggestions I have set out herein for 
the selection of judges would ever 
come into practice. That would place 
too much power into the hands of the 
electorate and take too much out of 
the hands of special interests. This 
would especially be the result if sug- 
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gestions D and F ever came into ef- 
fect. It just won’t happen in our “demo- 
cratic” system. 

MILiarpD C. GLANCY 
Coral Springs 


Release of Medical Records 

The February article by John D. 
Buchanan, Jr. (“Subpoenas Duces 
Tecum vs. HIPAA: Which Wins?”) sug- 
gests that a physician honor court 
subpoenas for medical records. 

A physician should exercise caution 
prior to releasing confidential, HIPAA- 
protected medical or psychiatric records 
in response to a subpoena if the patient 
has not given the physician a signed 
release authorizing disclosure of the 
records. The subpoena is a demand from 
a third party for the records. It is not a 
consent from the patient. Must the doc- 
tor be responsible to determine whether 
the patient in fact is a party to a law- 
suit? Have patients changed their mind 
and decided not to request compensa- 
tory damages based upon medical rea- 
sons when faced with the disclosure of 
highly confidential medical data? The 
key for the doctor is the patient’s signed 
release, not service of the subpoena. 

If a patient refuses to execute a re- 
lease authorizing disclosure of his or 
her records, the physician should con- 
fer with the patient’s attorney. If the 
patient continues to refuse to sign a 
medical records release, the physician 
should await instructions from the 
court prior to disclosing them. 

NICHOLAS E. KaRATINOS 
St. Petersburg 
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THE ATTORNEY 
“COMPLETE 


Fiduciary Ancillary Business Models 


by Ron A. Rhoades 


ccording to a frequently quoted study by 

DALBAR, over the last 19 years the average 

equity investor earned a paltry 2.57 percent 

annually, compared to inflation of 3.14 percent 
annually and average annual returns of 12.22 percent for 
the S&P 500 Index. Over the same period, the average 
fixed income investor in bond mutual funds earned 4.24 
percent annually, compared to the long-term government 
bond index of 11.70 percent.! This underperformance by 
individual investors in mutual funds can be attributed to 
various behavioral factors, including attempts to chase 
the “hot fund,” overconfidence leading to attempts at 
market timing, and the “flight” emotional response which 
often causes individual investors to bail from the stock 
market during market downturns. 

Even if the individual investor can conquer the psy- 
chological barriers to successful investing, he or she is 
confronted with an investment marketplace consisting 
of a plethora of often complicated products and invest- 
ment strategies, including many types of mutual funds, 
exchange-traded funds, hedge funds, unit investment 
trusts, individual stock trading strategies, and variable 
insurance products. Given the advent of IRAs, 401(k)s, 
and similar defined contribution plans, and the demise 
of private sector pension plans promising a lifetime of 
income, individual investors possess far more responsi- 
bility for their own financial security than did prior gen- 
erations. If proposed Social Security legislation is enacted 
with “private accounts,” investors will possess even 
greater control over their financial destinies. 

Most individual investors require professional assis- 
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tance to navigate the investment world, made even more 
complicated by tax planning opportunities such as dif- 
fering income tax rates for capital gains, dividends, and 
ordinary income, the ability to defer realization of capi- 
tal gains through tax-efficient investing techniques, de- 
ferment of taxation on income through retirement plan 
or IRA contributions, undertaking Roth IRA contribu- 
tions and conversions, planning to effect distributions 
from traditional IRAs and qualified plans at lower mar- 
ginal rates, and planning to avoid the alternative mini- 
mum tax. Individual investors are not generally tax 
savvy, as evidenced by a major accounting firm study 
which found that investors in actively managed mutual 
funds (held in taxable accounts) lose an estimated 2.6 
percent a year over average in annual returns to taxes.’ 
Considering that actively managed stock mutual fund 
costs (both “disclosed” and “hidden”) can average 2.8 
percent or more per year,’ taxes and costs can combine 
to eliminate 50 percent or more of an investor’s expected 
annual return in stock mutual funds. On a compounded 
basis, that 50 percent annual loss can erode the vast 
majority of the returns the capital markets have to offer 
to individual investors. 

Estate planning can also affect investment decisions, 
including planning for property to gift or devise to ei- 
ther charities or family members and planning for 
stepped-up basis. Traditional financial planning deci- 
sions such as funding of college education expenses still 
arise, made more complicated by the vast array of new 
college savings plans available, many with their own set 
of federal and/or state tax rules. 
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EO 02-8 sets forth standards of conduct for the 
attorney who seeks to act as a financial advisor 
in an ancillary business and refer law firm 
clients to that business. 


Within the realm of the legal prac- 
tice, issues arise as to how the at- 
torney advising a guardian, per- 
sonal representative, trustee, or 
other fiduciary should adequately 
guide the client in the choice of a 
financial counselor, including neces- 
sary compliance with the prudent 
investor rule.‘ 

How can the attorney help a cli- 
ent navigate this maze, especially 
in a manner that seeks to minimize 
investment risks while achieving 
the needed long-term rates of after- 
tax returns to meet the client’s fi- 
nancial goals, all while keeping to- 
tal fees, costs, and taxes relating to 
investments low and reasonable? 
The answer, as suggested by a re- 
cent article, is for the attorney to be- 
come the “complete advisor.”* Since 
publication of that article, however, 
The Florida Bar’s Professional Eth- 
ics Committee (PEC) issued a final 
and substantially revised version of 
Ethics Opinion 02-8.° This opinion 
sets forth important standards of 
conduct for the attorney who seeks 
to act as a financial advisor in an 
ancillary business and refer law 
firm clients to that business. Accord- 
ingly, this article explores the three 
business models for attorneys who 
desire to provide financial planning 
and/or investment services or prod- 
ucts in light of the PEC’s recent in- 
terpretation of the Florida Rules of 
Professional Conduct. 


EO 02-8 and the 
Prohibition on Referral Fees 
On January 16, 2004, the third 
version of EO 02-8 was adopted and 
subsequently finalized by the Bar’s 
Professional Ethics Committee. EO 
02-8 has been interpreted by Bar 
staff to flatly prohibit an attorney 
from accepting a referral fee for the 
referral of a client to a stockbroker. 
As stated in the preface to the opin- 


ion, “A lawyer may not enter into a 
referral arrangement with a non- 
lawyer who is a securities dealer to 
refer the lawyer’s clients to the se- 
curities dealer, who would then pay 
the lawyer a portion of the advisory 
fee for the clients referred.”’ While 
the body of the opinion did not ex- 
pressly state this prohibition, EO 
02-8 did require all benefits ob- 
tained by the lawyer from referrals 
to financial services to be passed on 
to the client pursuant to EO 70-13, 
which states that “the client shall 
receive the benefit of the finder’s or 
referral fee paid the attorney by the 
institution seeking the invest- 
ment.”® 

This effects a practical result that 
would prohibit payment of referral 
fees under a combination of EO 02- 
8 and securities laws, because com- 
mission-splitting by broker-dealer 
firms with entities not registered as 
broker-dealers is generally prohib- 
ited.° Moreover, while fees may be 
paid to a “solicitor” by a registered 
investment adviser firm if certain 
requirements are met (such as hav- 
ing a contract with the solicitor), the 
client would not normally meet the 
requirements for payment as a “so- 
licitor” and hence the passing on of 
the benefit to the client could not 
normally occur. 

Several other jurisdictions have 
found it per se unethical for a law- 
yer to refer a client to an investment 
advisor and take a referral fee from 
the commission paid to that advi- 
sor under Rule 1.7 and/or Rule 1.8.'° 
In essence, these state bars appear 
to conclude that the substantial 
compensation that could result from 
the referral fees would create an im- 
permissible conflict of interest be- 
tween the lawyer’s desire to collect 
the referral fee and the lawyer’s 
duty to the client to make an impar- 
tial judgment as to the best invest- 
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ment adviser available, which might 
or might not be the firm offering the 
referral fee. The overpowering eco- 
nomic interest of the attorney in 
such a circumstance would create 
an impermissible conflict of inter- 
est not of the type that can be satis- 
fied by consent and disclosure. 

Additionally, such pure marketing 
arrangements, whether they are 
called referral fees, finder’s fees, or 
kickbacks, could serve to substan- 
tially undermine public confidence. 
Regardless of disclosure, without 
the substantial involvement of the 
lawyer in the delivery of the finan- 
cial services, there is an appearance 
of impropriety when fees are paid 
to the attorney. Disclosure of the 
existence of the referral fee does not 
cure this problem, as clients “view 
recommendations of other profes- 
sionals as part of their representa- 
tion by their lawyers, and expect 
that lawyers will act as trusted fi- 
duciaries in such matters.”!! More- 
over, the payment of a referral fee 
in the absence of substantial in- 
volvement in the provision of the 
financial services also brings into 
play rules prohibiting clearly exces- 
sive attorney fees." 


EO 02-8: “Best Interests of 
the Client” Fiduciary Standard 

The second major aspect of EO 02- 
8 is its imposition of a broad duty to 
“act in the best interests of the cli- 
ent” in connection with referring 
law clients to an ancillary financial 
services business in which the at- 
torney has a financial interest. The 
attorney must also “not allow his or 
her own personal interest to affect 
the advice which is given to the cli- 
ent” in connection with the refer- 
ral. This language evolves from the 
Florida Rules of Professional Con- 
duct and implies the application of 
the fiduciary duty of loyalty to the 
client for the attorney, a duty that 
has historically been imposed upon 
attorneys.’ 

Moreover, as to standards of con- 
duct arising in connection with the 
services or products actually pro- 
vided by the ancillary business, EO 
02-8 requires that: 1) the nature of 
the business relationship with the 
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client is fair and reasonable to the 
client; 2) the terms of the business 
relationship are fully disclosed and 
transmitted in writing to the client 
in a manner that can be reasonably 
understood by the client; 3) the cli- 
ent is given a reasonable opportu- 
nity to seek the advice of indepen- 
dent counsel in the transaction; 4) 
the client consents in writing to the 
relationship; and 5) the lawyer ad- 
vises the client, preferably in writ- 
ing, that the services provided un- 
der the ancillary business are 
nonlegal and that the protections of 
a lawyer-client relationship (includ- 
ing but not limited to attorney-cli- 
ent privilege) are not available." 

EO 02-8 therefore requires the 
attorney to ensure, through a due 
diligence process, that the financial 
services and/or products to be deliv- 
ered through the ancillary business, 
and the fees and costs incurred by a 
referred client in connection there- 
with, are fair, reasonable, fully dis- 
closed, and in the client’s best inter- 
ests. For example, the attorney must 
ensure that the client receives from 
the ancillary business a comprehen- 
sive, easily understood listing of all 
fees and costs the client is likely to 
bear in association with the recom- 
mended action. The attorney should 
also ensure that the ancillary busi- 
ness provides full disclosure of any 
and all material conflicts of inter- 
ests to the client. Moreover, the at- 
torney should analyze any material 
conflicts of interest to ensure the 
referred client’s interests are not 
impaired. 

While all of the dictates set forth 
by EO-8 are important, the require- 
ment that the referral be in the “best 
interests of the client” implies fidu- 
ciary dues of due care and loyalty 
upon the attorney in undertaking 
the referral. The very strong and 
broad duties imposed upon fiducia- 
ries are far more stringent than that 
required of ordinary persons en- 
gaged in commerce. As Justice 
Cardozo observed, “Many forms of 
conduct permissible in a workaday 
world for those acting at arm’s 
length are forbidden to those bound 
by fiduciary ties. A trustee is held 
to something stricter than the mor- 


als of the marketplace. Not honesty 
alone, but the punctilio of an honor 
the most sensitive is then the stan- 
dard of behavior.”"’ To paraphrase 
Supreme Court Justice Brandeis, 
acting as a fiduciary “is an occupa- 
tion which is pursued largely for 
others and not merely for oneself. It 
is an occupation in which the 
amount of financial return is not the 
accepted measure of success.”'® 


Main Types of 
“Financial Consultants” 

There are three regulated profes- 
sions that provide investment ad- 
vice and/or financial products to cli- 
ents: insurance agents and brokers 
(“insurance agents”), registered rep- 
resentatives of broker-dealer firms 
(“registered representatives”), and 
representatives of registered invest- 
ment adviser firms (“investment 
advisors”). At times a financial con- 
sultant may be acting in two or 
three of such roles. Each of these 
professions is regulated under dif- 
ferent rules and each individual 
practicing in these professions is 
held to different standards of con- 
duct. The attorney seeking to pro- 
vide financial services through an 
ancillary business should carefully 
consider his or her choice of busi- 
ness model in light of EO 02-8. 

e Insurance Agent Business Model 

FS. §626.112(1) (2004) requires 
the registration of insurance agents. 
Generally, separate licenses are is- 
sued through state licensing proce- 
dures for property/casualty insur- 
ance agents, health insurance 
agents, and life insurance agents. 
Requirements to become an insur- 
ance agent involve taking a course 
(of varying length, usually up to 40 
hours) followed by passage of an 
exam. 

An insurance agent is tradition- 
ally defined as a licensed individual 
or organization authorized to sell 
insurance by or on behalf of an in- 
surer. An agent has binding author- 
ity from insurance companies and 
generally does not charge a fee to 
the client. Insurance brokers, how- 
ever, may charge a fee to the client 
(to be paid directly by the client or 
through commission from the in- 
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surer), and may represent the cus- 
tomer in negotiation with various 
companies. However, the distinc- 
tions between insurance agents and 
insurance brokers have substan- 
tially blurred,’® and most insurance 
brokers serving individual investors 
are paid through commissions only, 
by the insurer, from the sale of an 
insurance product. 

Florida insurance regulations 
prohibit certain deceptive or fraudu- 
lent conduct, including twisting, 
defamation, and misrepresenta- 
tions, and impose upon insurance 
agents certain duties that may be 
deemed “fiduciary” in nature.” Un- 
der principles of agency law, how- 
ever, insurance agents also owe a fi- 
duciary duty to the company they 
represent.” 

The dual allegiances which exist 
for the ancillary business, as well as 
the wide variance of commissions 
payable upon different types of life 
insurance products (such as be- 
tween term and universal life insur- 
ance), gives rise to difficulties in 
compliance with EO 02-8. For ex- 
ample, an attorney who advises a 
law client how much insurance and 
what type of insurance is needed, 
and then sells that client the insur- 
ance, possesses an inherent conflict 
of interest of a type “that cannot be 
cured by asking for the client’s con- 
sent.””? While the Florida Rules of 
Professional Conduct do not, per se, 
prohibit attorneys from selling in- 
surance through an ancillary busi- 
ness to their law firm clients, differ- 
ences of opinion may occur as to the 
appropriateness of the type and spe- 
cific policy chosen. Given the wide 
variance in the amount of commis- 
sions paid under different insurance 
policies, this poses serious concerns 
for the attorney who must later 
demonstrate that he or she has not 
allowed his or her own personal in- 
terest to affect advice given to a cli- 
ent. This is particularly so with the 
advent of “low-load” life insurance 
policies in recent years as well as 
term life insurance policies with 
longer periods for conversion to per- 
manent forms of insurance without 
further need of medical examination 
of the insured. 
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e Registered Representative Busi- 
ness Model 

ES. §517.12(1) (2004) requires the 
registration of the sellers of securi- 
ties. These are often referred to as 
“securities brokers” or “stockbro- 
kers,” but more accurately they are 
“registered representatives” of a “se- 
curities broker-dealer” firm. At the 
state level, registered representa- 
tives generally must possess either 
a Series 6 license (for mutual funds 
sales, generally) or Series 7 license 
(for mutual fund, individual stock, 
and other security sales, generally). 
Regulation is also provided by the 
US. Securities and Exchange Com- 
mission (SEC) pursuant to the Se- 
curities and Exchange Act of 1934 
(SEA), as amended and the NASD 
(a self-regulatory organization). 
Under §3(a)(4) of the SEA a “broker” 
is defined broadly as any person 
engaged in the business of effecting 
transactions in securities for the 
account of others. Attorneys who 
seek to provide financial services 
through an ancillary business and 
act as a registered representative 
would typically associate with an 
existing broker-dealer firm. 

Brokers have statutorily or regu- 
latory imposed duties, including the 
duty of “suitability.” Under the suit- 
ability doctrine, the registered rep- 
resentative must believe that his or 
her recommendation that a cus- 
tomer invest in the security is suit- 
able for that particular investor. To 
reach this determination, a regis- 
tered representative must, in accor- 
dance with NASD Rule 2310, exam- 
ine the investor’s financial status, 
tax status and investment objec- 
tives, as well as any other pertinent 
information. In addition, NYSE’s 
“Know Your Customer Rule” re- 
quires NYSE members (and their 
firm’s registered representatives) to 
use due diligence to learn the essen- 
tial facts relative to every customer, 
every order, every cash or margin ac- 
count accepted or carried by the 
member, and every person holding 
a power of attorney over any ac- 
count. Violations of suitability obli- 
gations have been among the most 
frequently asserted arbitration 
claims by investors who have expe- 


rienced trading losses. 

While the suitability doctrine im- 
poses a limited form of fiduciary 
duty, the registered representative 
in Florida does not generally pos- 
sess a broad fiduciary duty to his or 
her customer. As stated in recent 
comments by the Financial Plan- 
ning Association to the SEC, “some 
attorneys in the securities bar will 
argue that the suitability duty is 
very similar to a fiduciary obliga- 
tion, or that all brokers are fiducia- 
ries, but this is not correct.””* 
Rather, under principles of agency 
law, and similar to the relationship 
held by insurance agents, the fidu- 
ciary duty of a broker lies to his or 
her principal—the securities broker- 
age firm—and not generally to the 
client. However, certain factors can 
transform the relationship with the 
customer into one in which fiduciary 
status is conferred and broad fidu- 
ciary duties to the customer are 
imposed, such as when discretion is 
obtained over a customer’s fee-based 
account and other circumstances 
exist in which investment advisory 
services rendered are no longer 
“solely incidental” to a securities 
brokerage transaction.” 

e Investment Adviser Business 
Model 

FS. §517.12(3) (2004) requires the 
registration of investment advisers. 
These are more accurately referred 
to as “investment adviser represen- 
tatives” of a “registered investment 
adviser” (RIA) firm. A Series 65 or 
66 license is required for an indi- 
vidual to become an investment ad- 
viser. The State of Florida regulates 
smaller RIA firms, with larger RIA 
firms (i.e., generally those with over 
$30 million of continuously man- 
aged assets) regulated by the Secu- 
rities and Exchange Commission 
pursuant to the Investment Advis- 
ers Act of 1940 (“Advisers Act”), as 
amended. 

Providing financial advice to cli- 
ents, even in the most basic circum- 
stances, could require the individual 
or firm to register with the SEC or 
the Florida Department of Financial 
Services (Office of Financial Regu- 
lation) as a registered investment 
adviser. The term “investment ad- 
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viser” is defined by Florida Statutes 
to include “any person who for com- 
pensation engages for all or part of 
her or his time, directly or indirectly, 
or through publications or writings, 
in the business of advising others 
as to the value of securities or as to 
the advisability of investments in, 
purchasing of, or selling of securi- 
ties.”*° Exceptions are provided to 
any “licensed practicing attorney 
whose performance of such services 
is solely incidental to the practice 
of her or his profession” and to “any 
person who does not hold herself or 
himself out to the general public as 
an investment adviser and has no 
more than 15 clients within 12 con- 
secutive months in this state.”*° 
Given the limited scope of these ex- 
emptions, however, most attorneys 
who desire to provide investment 
advisory services will be required to 
register, especially if there is any 
“holding out” as an investment ad- 
viser.”’ 

The regulatory scheme imposed 
upon investment advisory firms is 
stricter than that imposed upon reg- 
istered representatives. For ex- 
ample, under the “brochure rule” an 
RIA firm must provide to the client 
the information set forth in Form 
ADV, Part II, which contains a mul- 
titude of disclosures about the RIA 
firm, its fees, and its representa- 
tives. Additionally, RIA firms are 
prohibited from utilizing client en- 
dorsements in advertising and from 
“(flailing to disclose to customers in 
writing before any advice is ren- 
dered any material conflict of inter- 
est relating to the adviser or any of 
its employees which could reason- 
ably be expected to impair the ren- 
dering of unbiased and objective 
advice.””* 

Investment advisers may charge 
clients in a variety of ways. The most 
common form of compensation is 
payment of a quarterly or other pe- 
riodic fee based upon a percentage 
of the “assets under management.” 
Other investment advisers charge 
hourly fees, flat fees, or some com- 
bination of the foregoing. 

It should be noted that while the 
term “financial planner” is often 
used, the financial planning profes- 
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sion remains largely unregulated as 
a separate profession. Rather, “fi- 
nancial planners” may be either in- 
surance agents, registered represen- 
tatives, or investment advisers. 
However, the most common regis- 
tration required of the financial 
planner is that of an investment 
adviser.”® 

Attorneys who desire to engage in 
the investment advisory profession 
as an ancillary business would first 
study for, take, and pass the Series 
65 exam (unless excepted by reason 
of holding certain designations, such 
as Certified Financial Planner®). 
The attorney might then associate 
as an investment adviser represen- 
tative with an established RIA firm. 
However, the attorney must take 
great care in the selection of such 
firm. A due diligence process is re- 
quired, as the attorney should as- 
certain whether low cost and tax ef- 
ficient investment products can be 
obtained on the platform presented. 
The attorney should be aware that 
many low-cost, institutional-style 
products are not available through 
some RIA firms (as is the case with 
some broker-dealer firms). More- 
over, the attorney should ascertain 
whether the RIA firm’s investment 
philosophies coincide with those of 
the attorney and are in the best in- 
terests of the client. Additionally, 
the attorney should determine 
whether the investment skill and 
philosophies utilized, the level of 
initial and ongoing planning and 
other services provided, and the fee 
structure employed by the RIA firm 
are appropriate to ensure that sub- 
stantial benefits to the clients will 
result. 

An alternative method for entry 
into the investment advisory profes- 
sion is the formation of an indepen- 
dent RIA firm and its registration 
with the state or the SEC. In con- 
nection with the formation of such 
a firm a great number of ongoing 


agement software, client relation- 
ship management software, and in- 
vestment policy statement forma- 
tion. In addition, efforts should be 
made to secure access for the newly 
formed firm to low-cost, institu- 
tional-style mutual funds and other 
investment products. Marketing 
materials, client fee agreements, cli- 
ent disclosure forms, and various re- 
quired compliance procedures and 
manuals should be developed. These 


elements add up to make the forma- 
tion of an independent investment 
advisory firm somewhat costly and/ 
or time intensive, although certain 
“turnkey” providers can offer assis- 
tance. Nevertheless, for the law firm 
consisting of one or more principals 
willing to champion the ancillary 
business, and for the firm that can 
devote sufficient resources to the an- 
cillary business until it is self-sus- 
taining, the formation of an inde- 
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pendent RIA has potential long- 
range benefits, both in terms of in- 
dependence of product selection and 
in terms of long-term profitability 
and building of equity. 

At all times, the attorney practic- 
ing in an ancillary business as an 
investment adviser should be com- 
petent to provide the services re- 
quired. Should the attorney desire 
to utilize the talents of others within 
the RIA firm to supplement the 
attorney's knowledge and experi- 
ence, the attorney should be knowl- 
edgeable enough so as to judge the 
competency of the other service pro- 
viders. While the scope of knowledge 
required to provide comprehensive 
financial planning and investment 
advisory services is both broad and 
ever-changing, a minimum level of 
knowledge would include (but would 
not be limited to) knowledge of the 
following: 1) modern portfolio 
theory; 2) the efficient markets hy- 
pothesis; 3) global strategic asset 
allocation, including the historical 
relative rates of return and volatil- 
ity of various asset classes and the 
effects of combining different asset 
classes in an investment portfolio; 
4) the costs and potential benefits 
of passive and active investment 
management; 5) the fees and costs 
of various investment products; and 
6) the tax characteristics of various 
investments and the various meth- 
ods by which the “tax drag” on in- 
vestment returns can be minimized 
in the construction of investment 
portfolios. Given the broad base of 
knowledge required, a team ap- 
proach—involving investment ad- 
visor representatives hailing from 
different disciplines, such as ac- 
counting, law, and financial ser- 
vices—may prove most effective in 
serving the diverse planning needs 
of an RIA firm’s clients. 


Conclusion 

Since investment advisers are re- 
quired to disclose any facts that 
might cause the adviser to render 
advice that is not objective and 
must affirmatively disclose their 
disciplinary histories,*® and since 
investment advisers possess clear 
status as fiduciaries, attorneys 


seeking to adhere most closely to 
the dictates of EO 02-8 might find 
this business model for an ancillary 
services firm to be more attractive. 
However, with an appropriate 
amount of initial and ongoing due 
diligence, and with the adoption of 
certain additional policies and pro- 
cedures, under EO 02-8 an attorney 
may also provide financial services 
as either an insurance agent or a 
registered representative. 

Justice Harlan Fiske Stone once 
observed: “Most of the mistakes 
and major faults of the financial era 
that has just drawn to a close will 
be ascribed to the failure to observe 
the fiduciary principle, the precept 
as old as holy writ, that ‘a man can- 
not serve two masters.”*! Given the 
necessity for an attorney to act in 
the best interests of his or her cli- 
ent in undertaking a referral to a 
financial services provider in which 
the attorney possesses an interest, 
as required by EO 02-8, the attor- 
ney should seek to secure an ancil- 
lary business model, with adequate 
policies and procedures adopted 
within ancillary business, to ensure 
the client’s best interests remain 
paramount. 

Clients are increasingly seeking 
out objective, trusted advisors. With 
their analytical training, often de- 
tailed knowledge of estate planning 
and taxation, and existing ethical 
framework of advancing client inter- 
ests ahead of their own, many at- 
torneys may be uniquely positioned 
to become “trusted advisors” to their 
clients in matters involving finan- 
cial advice and investment advice. 
With strict adherence to an ancil- 
lary business structure which keeps 
the clients’ best interests first, and 
a commitment to lifelong education 
in the many areas which might im- 
pact a client’s lifetime financial 
goals, an attorney can provide truly 
holistic services and become a “com- 
plete advisor,” either alone or in con- 
junction with a team of professional 
advisors. 


' DALBAR’s 2003 update to the Quan- 
titative Analysis of Investor Behavior. 
See Press Release dated July 15, 2003, 
at www.dalbarinc.com. 
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2 KMPG Peat Marwick LLC, An Edu- 
cational Analysis of Tax-Managed Mu- 
tual Funds and the Taxable Investor 
(1999), 14, as quoted in SEC Final Rule: 
Disclosure of Mutual Fund After-Tax 
Returns [17 CFR Parts 230, 239, 270 and 
274]. The KPMG study analyzed the per- 
formance of 496 domestic stock funds for 
the 10 years ended December 31, 1997. 
The average annual total return for the 
median fund in this group was 16.1 per- 
cent before taxes and 13.5 percent after 
taxes. 

5 Estimates of the total annual aver- 
age costs of actively managed mutual 
funds vary, when all fees and costs are 
taken into account (including sales 
charges, bid-asked spreads, market im- 
pact, and opportunity costs). John Bogle, 
former chair of the Vanguard Group, es- 
timated total mutual fund costs at 3.3 
percent at year. What Can Active Man- 
agers Learn from Index Funds? Remarks 
to the Bullseye 2000 Conference, 
Toronto, Canada, December 4, 2000. For 
an overview of the costs of mutual funds, 
see Rhoades, Tringali and Ceparano, 
Conversations With An Investor: The 
Seven Secrets of Investing, Chapter 8, 
available as an online publication at 
www.josephpartners.com. 

* The Florida version of the prudent 
investor rule, embodied in Fa. Star. 
§518.11 (2004), proscribes additional 
rules which certain fiduciaries must fol- 
low. For more on the application of the 
prudent investor rule to Florida fiducia- 
ries, see Rhoades, The Florida Prudent 
Investor Rule: What Every Judge Should 
Know and Ask, a 2004 white paper avail- 
able online in the publications section 
of www.josephpartners.com. 

5 Stephen A. Taylor, The Complete Ad- 
visor—One Attorney’s Case for Ancillary 
Practices, 78 F.A. B.J. 46 (Feb. 2004). 

§ Florida Bar Ethics Committee Opin- 
ion 02-8 (January 16, 2004) (“EO 2-8"). 

7 EO 2-08. 

8 Florida Bar Ethics Committee Opin- 
ion EO 70-13. 

° The SEC has stated that an entity 
receiving transaction-related income 
generally is required to register as a bro- 
ker-dealer. See, e.g., Letter re: Birchtree 
Financial Services, Inc. (Sept. 22, 1998); 
Letter re: 1st Global, Inc. (May 7, 2001). 

10 See, e.g., New York State Opinion 682, 
North Carolina Formal Opinion 99-1, 
Ohio Opinion 2000-1, and Texas Opin- 
ion 536. 

11 N.Y. Op. 682. See also Virginia Advi- 
sory Ethics Opinion 1998-08. 

2 E.R.P.C. Rule 4-1.5(a). 

13 EO 2-08. 

14 Td. 

15 See Florida Bar v. Burton, 218 So. 2d 
748, 749 (Fla. 1969) (“The judgment of 
disbarment is certainly justified when 
an attorney misappropriates funds 
which he receives by virtue of his fidu- 
ciary relationship with his client.”); see 
also comments to F.R.P.C. Rule 4-1.6, 
“Confidentiality of Information,” where, 
in discussing fee disputes, it states: “This 
aspect of the rule expresses the principle 
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that the beneficiary of a fiduciary rela- 
tionship may not exploit it to the detri- 
ment of the fiduciary.” See also com- 
ments to Rule 5-1.1. dealing with trust 
accounts, which states, “A lawyer must 
hold property of others with the care 
required of a professional fiduciary.” 

‘6 EO 02-8. 

‘7 Meinhard v. Salmon (N.Y. 1928) 164 
N.E. 545, 546. 

‘8 Supreme Court Justice Louis M. 
Brandeis in his 1914 book, Business—A 
Profession. In Brandeis’ view, a profes- 
sion has three characteristics. First, it 
is an occupation for which the necessary 
training is intellectual, involving know]- 
edge and learning as distinguished from 
skill. Second, it is an occupation pursued 
largely for others. Third, it is an occu- 
pation in which the amount of financial 
return is not the accepted measure of 
success. 

1° Insurance brokers can possess obli- 
gations to both the insurers and insur- 
ance consumers. Unless there is an 
agreement otherwise, an insurance bro- 
ker does not represent or speak with au- 
thority on behalf of either the insurance 
consumer or the insurer. Even though 
an insurance agent is the appointed rep- 
resentative of an insurer in the insur- 
ance marketplace, and as such speaks 
and acts with a level of some authority 
on behalf of that insurer (or insurers), 
the law also expects the agent to know 
and execute their obligations to the in- 
surance consumer. 

20 See Fia. ADMIN. CopE §69B-215.210 
to 215.230, as to standards of conduct 
imposed upon life agents. 

21 Florida Bar Ethics Committee Opin- 
ion 90-7. 

23 Comments of Duane R. Thompson, 
Group Director, Advocacy, Financial 
Planning Association, Sept. 22, 2004, 
regarding Release Nos. 34-42099; IA- 
1845; File No. S7-25-99 (“Certain Bro- 
ker-Dealers Deemed Not To Be Invest- 
ment Advisers”). 

24 The SEC is currently considering 
ways to further define the “solely in- 
cidental” brokerage exception to the 
Investment Advisers Act of 1940, as 
it relates to fee-based brokerage ac- 
counts, and has promised action by 
April 15, 2005. See Proposed Rule, 
Certain Broker-Dealers Deemed Not 
To Be Investment Advisers [Release 
Nos. 34-50980; IA-2340; File No. S7- 
25-99], January 7, 2005, available at 
www.sec.gov. 

25 Strat. §517.021(13)(a). 


Ron A. Rhoades is chief compli- 
ance officer and director of research for 
Joseph Capital Management, LLC, an 
RIA firm in Citrus County. He maintains 
a separate law practice, which focuses 
on estate and gift tax planning. The opin- 
ions expressed in this article are those 
of the author alone and should not be 
viewed as the opinion of The Florida Bar 
as to the issues addressed. 


26 Fia. Stat. §517.021(13)(b). 

27 See Myers, Krause & Stevens (no-ac- 
tion letter publicly available August 31, 
1988) (a law firm engaged primarily in 
estate planning and administration also 
engaged in and held itself out as pro- 
viding financial planning to its clients. 
A client requested a lawyer in the firm 
to serve as trustee. The SEC staff re- 
sponded: “The exception is not available 
to a lawyer who holds himself out to the 
public as providing financial planning 
services.”). 


°8 See F.A.C. Rule 68W-600.0131(1)(k), 
and generally F.A.C. 68W-600. 

°° SEC Release No. IA-1092 (October 8, 
1987). It should be noted that this re- 
lease may be subject to modification dur- 
ing 2005 as the SEC considers its Tem- 
porary Rule on the broker-dealer 
exception to the Advisers Act (see Pro- 
posed Rule, supra note 24). 

3°17 C.F.R. 275.204-3; F.A.C. 69W- 
600.0131(1)(k). 

31 Stone, The Public Influence of the Bar 
(1934) 48 Harv. L. Rev. 1, 8-9. 
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Foreign Litigants Seek 
Forum Litigate 


Open for Business? 


by Garrett L. Pendleton and Michael A. Tessitore 


contract provision familiar to most lawyers 

is one that designates the forum for resolv- 

ing disputes arising out of the contract. This 

type of provision often works in tandem with 
a provision that designates the law that will govern such 
disputes. These provisions are especially important in 
contracts involving parties located in different countries 
because of the inherent uncertainty in predicting which 
country’s law will govern contract-related disputes and 
which country’s courts can properly exercise jurisdiction 
over the parties to the dispute.’ 

By choosing the forum and governing law in the con- 
tract, the parties seek to minimize the uncertainty, delay, 
and expense associated with litigating over the proper fo- 
rum and applicable law.’ These provisions can also allow 
the parties to choose a forum completely unconnected to 
the contract or the parties, and the law of a jurisdiction 
that likewise has no connection to the contract or the par- 
ties. For example, the parties may prefer a forum that has 
no connection to the contract because it is considered 
mutually convenient and neutral. Similarly, the parties 
may find the law of a completely unrelated jurisdiction 
impartial or better developed for the subject matter of 
their contract. 

As a crossroads for international commerce, Florida is 
a natural choice for foreign parties seeking a convenient 
and neutral forum for dispute resolution. Florida also 
offers a well-developed court system and body of com- 
mercial law that foreign parties can readily find sophis- 
ticated and impartial. To take advantage of these at- 
tributes of Florida’s legal system, the International Law 
Section of The Florida Bar is supporting amendments to 
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Florida statutes that, if enacted into law, will serve as 
an invitation to foreign companies to choose Florida as 
their forum and Florida law as the law to govern their 
disputes, even where the companies and their contract 
have no relationship at all with Florida. This article dis- 
cusses these proposed amendments and some of the ad- 
vantages they offer, along with a potential problem with 
extending such a wide invitation to litigate in Florida. 


The Current Law 

Florida law is currently not receptive to foreign com- 
panies choosing Florida courts and Florida law absent a 
reasonable connection between their transaction and the 
state. On the statutory level, F.S. §§685.101 and 685.102 
expressly authorize certain parties to choose Florida 
courts and Florida law for resolution of their contract 
disputes. In doing so, however, these statutes lack any 
clear authorization for foreign companies whose trans- 
action does not bear a relationship to Florida. Section 
685.102 provides in pertinent part: 
685.102 Jurisdiction. 

Notwithstanding any law that limits the right of a person 
to maintain an action or proceeding, any person may, to the 
extent permitted under the United States Constitution, main- 
tain in this state an action or proceeding against any person or 
other entity residing or located outside this state, if the action 
or proceeding arises out of or relates to any contract, agree- 
ment, or undertaking for which a choice of the law of this state, 
in whole or in part, has been made pursuant to s. 685.101 and 
which contains a provision by which such person or other en- 


tity residing or located outside this state agrees to submit to 
the jurisdiction of the courts of this state. 


This section vests the courts with jurisdiction over for- 
eign parties if in their contract they agree to submit to 
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the jurisdiction of the Florida courts 
and if they choose Florida law pur- 
suant to §685.101. 

However, §685.101 creates signifi- 
cant doubt about the ability of for- 
eign companies to effectively choose 
Florida law. It provides in pertinent 
part: 

685.101 Choice of law. 

(1) The parties to any contract, agree- 
ment, or undertaking, contingent or oth- 
erwise, in consideration of or relating to 
any obligation arising out of a transac- 
tion involving in the aggregate not less 
than $250,000, the equivalent thereof in 
any foreign currency, or services or tan- 
gible or intangible property, or both, of 
equivalent value, including a transac- 
tion otherwise covered by s. 671.105(1),° 
may, to the extent permitted under the 
United States Constitution, agree that 
the law of this state will govern such 
contract, agreement, or undertaking, the 
effect thereof and their rights and du- 
ties thereunder, in whole or in part, 
whether or not such contract, agree- 
ment, or undertaking bears any relation 
to this state. 

(2) This section does not apply to any 
contract, agreement, or undertaking: 

(a) Regarding any transaction which 
does not bear a substantial or reason- 
able relation to this state in which ev- 
ery party is either or a combination of: 

1.A resident and citizen of the United 
States, but not of this state; or 

2. Incorporated or organized under 
the laws of another state and does not 
maintain a place of business in this state[.] 


This section contains two key 
limitations on the ability of foreign 
parties to choose Florida law. First, 
the section does not apply to trans- 
actions involving in the aggregate 
less than $250,000. Second, a fair 
reading of the statute is that where 
a) the transaction is between com- 
panies that are organized under the 
laws of another jurisdiction, b) those 
companies do not maintain a place 
of business in Florida and c) the 
transaction does not bear a substan- 
tial or reasonable relation to this 
state, the companies are not autho- 
rized by the statute to select Florida 
law. Because §685.101 does not au- 
thorize the companies to select 
Florida law, the Florida courts are not 
authorized under §685.102 to exercise 
jurisdiction over the companies, even 
if the companies expressly consented 
to such jurisdiction in their contract. 
The lack of authority to exercise ju- 
risdiction would likely deter the com- 
panies from selecting Florida as the 


forum for resolving disputes relat- 
ing to their contract. 

The limits imposed by §§685.101 
and 685.102 are not eased by the 
case law. Florida courts have consis- 
tently held that the mere fact that 
parties have agreed to submit them- 
selves to the jurisdiction of the 
Florida courts is not alone a suffi- 
cient basis for the exercise of juris- 
diction over the parties.‘ A party 
seeking to establish jurisdiction 
over a foreign party must show that 
the foreign party’s conduct falls 
within the purview of Florida’s long 
arm statute before a court may prop- 
erly exercise jurisdiction.’ Typically, 
this would require proof that the 
foreign party conducted substantial 
business in the state, or that the 
party committed a wrongful act in 
the state such as a tort or breach of 
contract.® Thus, the fact that the 
parties have stipulated to a Florida 
court exercising jurisdiction over 
them and likewise stipulated to the 
applicability of Florida for govern- 
ing their contract are merely factors 
to be considered by the court and 
weighed in favor of exercising juris- 
diction.’ However, where neither the 
parties nor the contract bear any 
recognizable relationship to Florida, 
these two factors will likely fail to 
convince a court to exercise jurisdic- 
tion over a foreign party. 


The Amendments 

The amendments to §$§685.101 
and 685.102 proposed by the Inter- 
national Law Section would elimi- 
nate any requirement that the com- 
panies be located in Florida or that 
their contract bear any relationship 
to the state. The key modification to 
the statute would read as follows: 


685.101 Choice of law. 

(1) The parties to any contract, agree- 
ment, or undertaking, contingent or oth- 
erwise, in consideration of or relating to 
any obligation arising out of a transac- 
tion involving in the aggregate not less 
than $250,000, the equivalent thereof in 
any foreign currency, or services or tan- 
gible or intangible property, or both, of 
equivalent value, including a transac- 
tion otherwise covered by s. 671.105(1), 
may, to the extent permitted under the 
United States Constitution, agree that 
the law of this state will govern such 
contract, agreement, or undertaking, the 
effect thereof and their rights and du- 
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ties thereunder, in whole or in part, 
whether or not such contract, agree- 
ment, or undertaking bears any relation 
to this state. 

(2) This section does not apply to any 
contract, agreement, or undertaking: 

(a) Regarding any transaction which 
does not bear a substantial or reason- 
able relation to this state in which ev- 
ery party is either or a combination of: 

1. A resident and citizen of the 
United States, but not of this state; or 


2. ineorperated-or organizedtmeder 
theteaws-of another state-anddees-not 


state; 


The purpose of this amendment 
is to make clear that for choice of 
law and jurisdictional purposes it 
does not matter whether the parties 
are organized under the law of an- 
other jurisdiction or that their con- 
tract does not bear any relationship 
to Florida. The amendment should 
serve as a signal that foreign parties 
are authorized to bring their contract 
disputes to the Florida courts to be 
governed by Florida law so long as 
they can meet the $250,000 amount- 
in-controversy threshold.* 


Advantages to 
Enacting the Amendments 

If the Florida Legislature enacts 
these amendments, it would not be 
alone in the effort to attract foreign 
litigation to domestic courts. Florida 
would become the seventh state in 
the nation to modify its law govern- 
ing the enforcement of contractual 
choice-of-law clauses in favor of for- 
eign litigants that wish to bring 
their litigation to the U.S. Califor- 
nia,’ Delaware," Illinois,'! Oregon,” 
and Texas" have all broadened the 
scope of litigable disputes within 
their jurisdiction, following New 
York’s“ groundbreaking changes to 
its law in 1984. The proponents of 
the changes in New York crafted 
their changes with the goal of secur- 
ing and enhancing the state’s posi- 
tion and reputation in the interna- 
tional commercial arena and to 
respond to challenges to New York’s 
status as a leading financial and 
commercial center.'° The proponents 
of the Florida amendments have the 
same goals in mind. 

Florida is in the midst of a 
struggle to increase its role as an 
international commercial and legal 
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center and to be perceived as such 
in the minds of business people and 
governments all over the world. This 
struggle includes efforts by the state 
government and various other orga- 
nizations to have Miami selected as 
the official seat of the permanent 
secretariat of the Free Trade Area 
of the Americas (FTAA).'® The 
FTAA, which is being negotiated by 
34 Western Hemisphere nations, is 
intended to be the most far-reach- 
ing trade agreement in history." 
Landing the seat of the permanent 
secretariat of the FTAA would place 
Florida squarely at the center of in- 
ternational commerce in this hemi- 
sphere and further position Florida 
as an ideal venue for international 
dispute resolution." Efforts are also 
underway to protect and enhance 
Florida’s position as a center for the 
arbitration of international com- 
mercial disputes. These efforts in- 
clude work by the International Law 
Section aimed at ensuring that re- 
cently proposed amendments to The 
Florida Bar’s multijurisdictional prac- 
tice rules do not unreasonably im- 
pede the ability of foreign lawyers 
to represent their clients in interna- 
tional arbitrations seated in Florida.’® 

In the context of the above efforts, 
the proposed amendments to 
§§685.101 and 685.102 can be seen 
as part of an overall strategy to pro- 
mote Florida as a jurisdiction that 
welcomes international dispute 
resolution within its borders. If the 
efforts are successful, Floridians 
should receive direct economic ben- 
efits flowing from serving as a bus- 
tling hub of international litigation 
and arbitration. These benefits should 
include, at a bare minimum, the hir- 
ing of more lawyers, mediators, arbi- 
trators, expert witnesses, court report- 
ers, and translators and an increased 
usage of the state’s hotels, meeting 
facilities, and transportation services. 
More indirectly, Florida should be 
more widely perceived as a place re- 
ceptive to international business and 
as a logical place for foreign parties 
to have a business presence. 

In addition, international busi- 
ness disputes tend to be more com- 
plex and involve more cutting edge 
legal issues than domestic disputes. 


As more international disputes are 
brought to Florida, the courts will 
be called upon to decide more of 
these sophisticated cases which 
should augment and refine the 
state’s body of international com- 
mercial law. Even international ar- 
bitrations that are designed to ex- 
clude the involvement of the courts 
tend to be complex and frequently 
spill over into the court system, re- 
quiring judicial intervention before 
their ultimate resolution. With more 
international cases, Florida’s law- 
yers will more frequently be called 
upon to handle these complex and 
sophisticated matters. A well- 
trained corps of international com- 
mercial litigators and arbitration 
specialists should emerge. With bet- 
ter law and better lawyers to handle 
international cases, Florida law and 
the Florida court system should be- 
come even more appealing to foreign 
parties, bringing more economic 
benefits and a heightened quality in 
the practice of commercial law. ”° 


Potential Constitutional Issues 

The constitutionality of statutes 
that completely eliminate “signifi- 
cant contact|[s]” or a “reasonable re- 
lationship” from the choice of law 
analysis is questionable under cur- 
rent U.S. Supreme Court precedent. 
Two potential constitutional limita- 
tions on such statutes are the due 
process clause and the full faith and 
credit clause. The U.S. Supreme 
Court addressed these constitu- 
tional limitations on choice-of-law in 
two fairly recent opinions, Allstate 
Ins. Co. v. Hague, 449 U.S. 302 
(1981), and Phillips Petroleum Co. 
v. Shutts, 472 U.S. 797 (1985). 

In a plurality opinion in Hague, 
Justice Brennan opined that “for a 
State’s substantive law to be se- 
lected in a constitutionally permis- 
sible manner, that State must have 
a significant contact or significant 
aggregation of contacts, creating 
state interests, such that choice of 
its law is neither arbitrary nor fun- 
damentally unfair.” (Emphasis 
added.)”! In Shutts, Justice 
Rehnquist reaffirmed the “signifi- 
cant contact” test set forth in 
Hague.” However, he referred to the 
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test as a “modest restriction” on suc- 
cessfully choosing a state’s substan- 
tive law in a constitutionally per- 
missive manner.”® The Shutts 
opinion highlights the importance of 
the expectations of the parties in as- 
sessing whether the choice of the 
law to be applied is fundamentally 
fair as required by the test an- 
nounced in Hague.” Thus, the ques- 
tion arises whether the parties’ vol- 
untary choice of a state’s law and 
submission to the state’s jurisdiction 
in an international contract consti- 
tutes a sufficient “significant contact” 
such that choice of law is neither ar- 
bitrary nor fundamentally unfair. Al- 
though this somewhat daunting ques- 
tion remains unanswered, the 1984 
New York law, which served as the 
foundation for Florida’s proposed 
amendments and the similar statu- 
tory enactments in California and I]- 
linois, have not yet faced a constitu- 
tional challenge in the courts.” 

It is hoped that if a constitutional 
challenge does arise, the courts will 
conclude that the parties engaged 
in international business transac- 
tions should have the autonomy to 
voluntarily select the law that gov- 
erns their transaction and the fo- 
rum for resolution of their disputes. 
Such a conclusion would seem nei- 
ther arbitrary nor unfair where a) 
it allows parties from different coun- 
tries to minimize the uncertainty, 
delay, and expense associated with 
litigating over the proper forum and 
applicable law and to mutually ben- 
efit from a convenient and neutral 
forum for resolving their disputes, 
and b) the forum they have chosen 
has statutorily invited the parties 
to select its law and its courts for 
resolution of their disputes. 


Conclusion 

Legal rules that permit contract- 
ing parties to choose the applicable 
law and forum for dispute resolution 
are based in part on the notion that 
parties should have autonomy in 
deciding the rights and responsibili- 
ties between them. Florida law is 
generally receptive to this notion of 
party autonomy in commercial 
transactions but currently contains 
limitations that deter foreign par- 
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ties from effectively choosing 
Florida as a venue for international 
dispute resolution. The proposed 
amendments to Ch. 685 seek only 
to increase party autonomy by less- 
ening these limitations while simul- 
taneously enhancing Florida’s repu- 
tation as a logical place to conduct 
international business and to resolve 
international business disputes. 
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Trial Lawyers Forum 


Can Two Wrongs Make a “Right” to Seek 
Indemnification of Punitive Damages 
From a Liability Insurance Carrier? 


n various factual scenarios in- 
sured parties act in a wanton, 
reckless, or consciously indif- 
ferent manner. A common ex- 
ample of this situation arises in au- 
tomobile accident cases where the 
defendant driver was intoxicated at 
the time of the crash. A difficult is- 
sue is presented for the insurer 
when its insured is alleged to have 
acted in a wanton, reckless, or con- 
sciously indifferent manner. In such 
a situation, an insurer will almost 
always face the risk of exposing its 
insured to a punitive damages ver- 
dict if the insurer fails to accept a 
reasonable settlement offer or oth- 
erwise adequately defend the claim. 
An insurance carrier in a statutory 
or common law action for bad faith 
can clearly be subject to punitive 
damages based on its own conduct 
in handling the insured’s claim if 
the carrier’s conduct meets the ap- 
propriate statutory or common law 
standards. This article explores 
whether an insurance carrier may 
also be responsible for a punitive 
damage award against its insured, 
based on the insured’s conduct, as 
part of a compensatory damage 
claim in a subsequent action for bad 
faith against the carrier and, if so, 
the issues a carrier may encounter 
while discharging its obligation to 
its insured to act in good faith in 
the defense of an underlying claim 
involving punitive damages. 

Most jurisdictions, including 
Florida, uniformly adhere to the 
public policy restricting liability 
insurance coverage for punitive 
damages because the justification 
for punitive damages—punishment 
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and deterrence for those guilty of 
aggravated misconduct—would be 
frustrated if such damages were 
covered by liability insurance.’ 
However, this principle may not in- 
sulate an insurance carrier in 
Florida from later having to pay an 
underlying verdict for punitive 
damages if the liability carrier com- 
mits a separate act of bad faith 
while defending its insured. Thus, 
two analytically distinct wrongs 
might possibly create a right for the 
defendant insured, or a plaintiff 
taking an assignment from the de- 
fendant insured, to seek indemni- 
fication of punitive damages from 
the defendant’s liability insurance 
carrier. 


Insurer Duties 
When defending a third party 
claim in Florida, insurers are 
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placed in a fiduciary relationship 
with their insureds.* Consequently, 
when an insured surrenders all con- 
trol to his or her liability insurance 
carrier over the handling of a claim 
or lawsuit filed by a third party, “the 
insurer must assume a duty to ex- 
ercise such control to make such de- 
cisions in good faith and with due 
regard for the interest of the in- 
sured.”* Generally, this good faith 
duty requires the insurer to advise 
the insured of settlement opportu- 
nities, advise as to the probable out- 
come of the litigation, warn of the 
possibility of an excess judgment, 
and advise the insured of steps to 
take to avoid an excess judgment.® 
Additionally, the liability carrier 
must investigate the facts, give fair 
consideration to a settlement offer 
that is not unreasonable under the 
facts, and settle, if possible, where 
a reasonably prudent person, faced 
with the prospect of paying the to- 
tal recovery, would do so.° In short, 
courts recognize that insurers, as fi- 
duciaries, owe a duty to their 
insureds to refrain from acting 
solely on the basis of the carrier’s 
own self-interests during settle- 
ment negotiations.’ 

The insurer’s duties do not dis- 
appear if the insured was intoxi- 
cated or guilty of other wanton, 
reckless, or consciously indifferent 
conduct at the time of the incident, 
despite the fact that the carrier, at 
least at the outset, will not be re- 
quired to indemnify the insured for 
any punitive damage award. A re- 
quest for compensatory damages in 
the complaint will trigger the 
insurer’s contractual duty to defend 


: 

re 
Bs 

% 

) 

| 

4 
} 

= 


the entire case.* Undoubtedly, the 
insurer is required to discharge its 
duty in good faith. Assuming the li- 
ability carrier breaches its duty of 
good faith in handling the case, the 
question remains whether, as a 
matter of law, the carrier might face 
any legal consequences for its 
breach if the uncovered portion of 
the damage award consists of pu- 
nitive damages. 


Case Law 

To date, only a handful of juris- 
dictions that favor a public policy 
restricting indemnification of puni- 
tive damages have published opin- 
ions addressing whether punitive 
damages may be recovered in a sub- 
sequent bad faith action.’ No 
Florida state appellate court has 
considered this issue. The jurisdic- 
tions that have considered whether 
to permit such a recovery recognize 
the tension between the insurer’s 
duty to act in good faith toward its 
insured in defending against a third 
party claim involving punitive dam- 
ages and the public policy that pu- 
nitive damages should be absorbed 
by the wrongdoer without the ben- 
efit of insurance protection. These 
courts have struggled over which 
competing interest should prevail. 

A majority of the justices sitting 
on the highest state courts in New 
York, Colorado, and California fa- 
vored the public policy against such 
a recovery over any obligation of 
good faith on the part of the car- 
rier.'° The U.S. Court of Appeals for 
the 10th Circuit similarly held in a 
case interpreting Oklahoma law." 
These courts denied recovery on 
grounds that the bad faith conduct 
was not the proximate cause of the 
insured’s losses, that the insurer 
has no duty to act with regard to a 
claim for punitive damages, or that 
allowing recovery would be un- 
sound public policy.’ As such, these 
jurisdictions, as a matter of law, do 
not permit a claim in a bad faith 
action that seeks recovery of puni- 
tive damages that were awarded for 
the insurer’s misconduct in the un- 
derlying lawsuit. 

Still, no clear consensus has de- 
veloped in the case law. Three out of 


seven justices in the Colorado and 
California decisions joined in strong 
dissenting opinions that empha- 
sized the insurer’s good faith duties 
over any blanket prohibition 
against indemnification of punitive 
damages.’ Moreover, the U.S. Court 
of Appeals for the Eighth Circuit, in- 
terpreting Arkansas law, held that 
an insured could potentially recover 
punitive damages as part of the con- 
sequential damages flowing from an 
insurer’s bad faith.’ Even the 10th 
Circuit’s decision to bar such a re- 
covery was a 2-1 decision with a 
strong dissent.'° Proponents of re- 
covery maintain that there is no le- 
gal impediment that precludes an 
insured from recouping from its in- 
surer any punitive damages related 
to the insured’s aggravated miscon- 
duct, assuming the insured can 
prove that the carrier, in fact, acted 
in bad faith while handling the ini- 
tial tort claim thereby exposing the 
insured to punitive damages. 

For practitioners trying to deter- 


mine what a Florida state court 
might do if confronted with this is- 
sue, the 1970 federal decision in 
Ging v. American Liberty Ins. Co., 
423 F.2d 115 (5th Cir. 1970), inter- 
preting Florida law, may be persua- 
sive. In Ging, the U.S. Court of Ap- 
peals for the Fifth Circuit 
considered whether a liability insur- 
ance carrier, when defending a claim 
for punitive damages, was “free to 
act in bad faith towards its insured” 
since the carrier owed no duty un- 
der Florida law to its insured rela- 
tive to punitive damages. Ging arose 
out of an automobile accident where 
the defendant caused the death of a 
priest through “gross negligence.” 
Prior to trial, the plaintiff’s estate 
extended a settlement offer for the 
policy limits of $10,000 to settle the 
entire claim which was rejected by 
the defendant’s liability insurance 
carrier. At trial, the jury awarded 
$25,000 in punitive damages, in 
addition to $11,195 in compensatory 
damages. 
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After taking an assignment, the 
plaintiff’s estate filed a bad faith 
action in the Northern District of 
Florida against the defendant’s li- 
ability insurance carrier seeking 
recovery of the punitive damages 
awarded at the earlier trial.’ On the 
carrier’s motion for summary judg- 
ment, the trial court dismissed the 
bad faith action finding the carrier’s 
refusal to accept plaintiff's original 
offer to settle “caused no legally 
compensable damage to its insured” 
and the insurer had no duty to act 
in good faith with respect to the 
punitive damages claim as it was 
beyond the scope of insurance cov- 
erage. 

The Fifth Circuit reversed and 
sent the case back for trial. The 
court emphasized that the insur- 
ance carrier undertook the defense 
of the entire claim even though it 
did not have any duty with respect 
to the punitive damages portion. 
Therefore, once the insurance com- 
pany proceeded to defend the uncov- 
ered claim, it was “under an obliga- 
tion to act in good faith toward its 
insured to the entire extent of its un- 
dertaking.” The court’s opinion, how- 
ever, provided no discussion as to 
why the insurer’s good faith duty 
should be extended, nor did it criti- 
cally examine any public policy con- 
siderations that might be implicated 
by its holding. 


Policy Considerations 

Whether the issue of recovering 
punitive damages is couched in 
terms of proximate cause, duty, or 
simply a straightforward balancing 
of public policy, courts have gener- 
ally focused on the same policy con- 
siderations. 

1) Justification for punitive dam- 
ages. Every law student is taught 
that punitive damages are not 
meant to reimburse an injured 
plaintiff, but rather to punish a de- 
fendant for wrongful acts that reach 
a certain level of malevolent or reck- 
less behavior, in addition to deter- 
ring such future conduct. Even 
though reimbursement for the pu- 
nitive damages is sought in a sepa- 
rate bad faith action, as opposed to 
direct indemnification in the under- 


lying action, some courts view the 
end result as the same: the economic 
burden of punitive damages is 
shifted to the insurance carrier. The 
courts that have circumscribed such 
a recovery maintain that it is diffi- 
cult to reconcile these twin goals 
with a result that would allow the 
insured wrongdoer to divert the eco- 
nomic punishment to an insurer." 

However, others have argued that 
it is inconceivable that an insured 
would somehow be enticed to engage 
in aggravated misconduct which 
might lead to punitive damages on 
the oft chance that perhaps the in- 
surer would commit bad faith in dis- 
charging its duty to its insured.'® 
Additionally, commentators have 
observed that there is no public 
policy that precludes an insurance 
carrier from settling both a compen- 
satory and punitive damage claim 
on behalf of its insured.'® They 
maintain that the goals of punish- 
ment and deterrence are no more 
undermined by allowing recovery of 
punitive damages in a bad faith ac- 
tion as they are by allowing the in- 
surer to settle a punitive damage 
claim as an incidence to settling 
compensatory damages. 

2) Tort vs. Contract. Notwith- 
standing the public policy of most 
states, almost all liability insurance 
contracts expressly exclude cover- 
age for punitive or exemplary dam- 
ages. Carriers have argued that they 
cannot be held liable for breach of a 
duty which they did not have in the 
first place.”° Their contracts prohibit 
indemnification of this type of dam- 
age and to allow recovery in a bad 
faith action circumvents this con- 
tractual limitation. 

Judges writing in opposition to 
such reasoning draw a distinction be- 
tween an action based upon contract, 
which is defined by the contract’s 
terms, and an action for bad faith 
which is based upon a cause of ac- 
tion in tort.*! Because damages for 
bad faith breach of an insurance con- 
tract are governed by principles of 
tort law, they claim that the insured, 
as plaintiff, should be allowed to re- 
cover all damages that are the natu- 
ral and probable result of the tortious 
act.” If the insured is barred from 
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recovering punitive damages in a 
subsequent bad faith action, then the 
insured cannot be made whole for the 
losses sustained as a result of the 
insurer’s act of bad faith.” 

3) Shifting the burden onto the 
public. Although the insurance car- 
rier will initially reimburse the in- 
sured or pay the injured third party, 
some courts are concerned that, by 
allowing recovery of punitive dam- 
ages, the carrier will ultimately pass 
those costs on to the consumer 
through higher insurance premi- 
ums.”* On the other hand, propo- 
nents have argued that an insurer 
may become equally liable for an 
award of compensatory damages in 
excess of the policy limits which, by 
definition, is also not within the 
terms of the insurance contract.” 
The costs of a bad faith action in- 
volving only compensatory damages 
in the underlying verdict may also 
be passed on to the general public, 
but the cause of action for bad faith 
remains viable. 

4) Incentive to settle. The insurer 
controls the defense of an action 
and has a duty to give fair consid- 
eration to all settlement offers re- 
gardless of the presence of a claim 
for punitive damages. Proponents 
of allowing recovery of punitive 
damages worry that barring such 
a claim, as a matter of law, would 
invite the insurer, when presented 
with a settlement offer, to disregard 
its obligation to take into account 
the insured’s interests in avoiding 
a punitive damage verdict.”° The 
insurer would, in effect, be immune 
from its own misconduct and there 
would be little incentive on the part 
of the insurer to settle a claim 
where a jury will likely award pu- 
nitive damages, particularly when 
the compensatory damages are 
relatively small. Thus, prohibiting 
the insured from recouping puni- 
tive damages would undermine the 
public policy in favor of settling the 
underlying claim.’ 

Still, most courts would agree that 
an insurer has no absolute duty to 
settle a punitive damages claim be- 
fore trial in order to protect its in- 
sured. Opponents contend that al- 
lowing recovery of punitive damages 
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as part of a claim for compensatory 
damages in a bad faith action may 
have the practical effect of placing 
such an absolute duty on insurers 
by forcing them to settle all cases 
involving punitive damages in order 
to avoid subsequent liability in a 
bad faith claim.”* 

5) Qualitative comparison of 
insured’s and insurer’s conduct. To 
justify their position, some courts 
have compared the relative conduct 
of the carrier in committing an act 
of bad faith versus the original con- 
duct of the insured which gave rise 
to punitive damages. They argue 
that the insured’s conduct is simply 
more immoral or blameworthy than 
the carrier’s act of bad faith. The 
New York Court of Appeals suc- 
cinctly articulated this point: 
Where an insurer has acted in bad faith 
in relation to an available pretrial settle- 
ment opportunity, it is guilty only of plac- 
ing its insured at risk that a jury will 
deem him or her so morally culpable as 
to warrant imposition of punitive dam- 
ages ... Regardless of how egregious 
the insurer’s conduct has been, the fact 
remains that any award of punitive dam- 
ages that might ensue is still directly 


attributable to the insured’s immoral 
and blameworthy behavior.” 


However, others do not share the 
belief that the insured’s conduct is 
more egregious than the insurer’s 
act of bad faith. They place equal 
weight on the insurer’s good faith 
duty to act in the insured’s best in- 
terests while controlling the litiga- 
tion. Rather than a bright-line pro- 
hibition against recovery, 
proponents of allowing recovery con- 
tend that the possibility of an in- 
surer having to pay damages 
equivalent to an underlying verdict 
for punitive damages strikes the 
appropriate balance between the 
conduct of the insured and the 
insurer’s duties by requiring the in- 
surer to consider fairly the insured’s 
interests and potential personal li- 
ability, in addition to its own inter- 
ests when negotiating settlements.*° 
After all, a jury in a bad faith ac- 
tion may find that the insurer acted 
reasonably in handling the under- 
lying claim, but to completely bar 
recovery will automatically absolve 
an insurer who has acted in bad 
faith toward its insured. 


Insurer Obligations in Light 
of Current Florida Law 

If recovery of punitive damages in 
a bad faith action is not precluded 
as a matter of law, then the insur- 
ance carrier will necessarily have to 
contend with unique issues that are 
not otherwise present when evalu- 
ating settlement offers and control- 
ling the defense of the underlying 
claim. On the surface, the liability 
insurer’s good faith obligations to its 
insured in defending the claim seem 
incompatible with the fact that, at 
least initially, the carrier will not be 
responsible to indemnify any award 
of punitive damages. This apparent 
friction may force insurers to navi- 
gate potential conflicts of interest, 
questions about the adequacy of the 
carrier’s defense of the underlying 
claim, and allegations that the car- 
rier failed to give appropriate con- 
sideration to the insured’s interests. 

Any time that punitive damages 
are a possibility, an attorney advis- 
ing an insurance carrier on how to 
handle the claim would do well to 
remember the insurer duties out- 
lined by the court of appeals in Ging: 
If such a duty was owed or undertaken, 
it included apprising the client of settle- 
ment opportunities within a reasonable 
time after they were presented; it en- 
tailed the duty to warn the client of dif- 
ficulties which the litigation posed for 
him wherever such difficulties were not 
included within the contract of indem- 
nity; it included the duty to advise the 
client of the outcome of the litigation and 
of any particular procedures which 
might lessen its financial impact upon 
him; and it included the conduct of 
settlement negotiations in good faith to 
the interests of the insured wherever 


those interests might be divergent from 
the interests of the insurance company.”! 


Perhaps the most difficult of these 
to satisfy is the obligation to con- 
duct settlement negotiations in good 
faith by taking into account the in- 
terests of the insured. No court has 
given any specific guidance on how 
to discharge this duty and it would 
be highly unlikely that any court 
would ever suggest that tendering 
the policy limits is the only way to 
negotiate in good faith on behalf of 
an insured facing a likely verdict of 
punitive damages. Thus, the insurer 
must carefully evaluate and docu- 
ment its assessment of the poten- 


tial award for compensatory dam- 
ages and justify extending any of- 
fer less than the available policy 
limits. The insurer should commu- 
nicate to its insured every settle- 
ment offer and clearly articulate its 
reasons for rejecting any offer. Such 
careful steps may not avoid a sub- 
sequent bad faith action, but they 
will help build an appropriate 
record to defend such an action if the 
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insured becomes liable for a puni- 
tive damage award. 

Even if Florida courts ultimately 
decide to prohibit recovery of puni- 
tive damages as an element of com- 
pensatory damages in a subsequent 
bad faith action, an insurance car- 
rier must remain ever mindful of its 
obligations to its insured when pu- 
nitive damages are part of the origi- 
nal tort claim. The New York deci- 
sion in Ansonia Assoc. Limited 
Partnership v. Public Service Mutual 
Ins. Co., 257 A.D.2d 84, 692 N.Y.S.2d 
5 (N.Y. App. Div. 1999), is instruc- 
tive. In Ansonia, the defendant in- 
sured, facing a potential verdict for 
punitive damages, settled on its own 
with the plaintiff after the 
defendant’s carrier ignored repeated 
settlement offers. The defendant, in 
turn, sued its primary and excess 
insurance carriers for bad faith re- 
fusal to settle the underlying action. 
The carriers argued that the 
insured’s claim should be dismissed 
pursuant to the 1994 New York 
Court of Appeals decision in Soto v. 
State Farm Ins. Co.,83 N.Y.2d 718, 
635 N.E.2d 1222, 613 N.Y.S.2d 352 
(N.Y. 1994), which barred recovery 
of a punitive damages verdict in a 
subsequent bad faith action because 
of the public policy against recoup- 
ment of punitive damages from an 
insurer. 

The Ansonia court disagreed with 
the insurance carrier’s position. In- 
stead, the court drew a distinction 
between a claim where a jury has 
rendered a verdict awarding puni- 
tive damages and a claim where an 
insured has settled its case because 
of the threat of a punitive damages 
verdict. In the absence of an actual 
award of punitive damages, the pub- 
lic policy against indemnifying pu- 
nitive damages was not implicated, 
notwithstanding that the reason the 
insured settled was to avoid paying 
punitive damages. The Ansonia 
court determined that the record 
would support a jury determination 
that the insurer’s rejection of all of- 
fers to settle was part of a deliber- 
ate strategy to avoid payment of the 
claim and to place its own financial 
interests above the interests of its 
insured. In sum, the insurer’s ac- 


tions placed its insured under eco- 
nomic duress by forcing the insured 
to choose between exposure to po- 
tentially ruinous punitive damages 
by proceeding to trial or the loss of 
coverage for compensatory damages 
by entering into a compromise with- 
out the insurer’s consent. 


Conclusion 

At present, any tort claim where 
punitive damages may be awarded 
because the insured has acted in a 
wanton, reckless, or consciously in- 
different manner presents a liabil- 
ity insurance carrier with a difficult 
task. If the insured becomes liable 
for punitive damages, a Florida 
court may very well allow the de- 
fendant insured, or a plaintiff tak- 
ing an assignment, to recoup the pu- 
nitive damage award from the 
liability insurer if the carrier fails 
to act in good faith. O 


1 While intentional conduct can also 
result in punitive damages, most liabil- 
ity insurance policies exclude coverage 
for compensatory damages resulting 
from intentional acts. In such a case, 
there can be complex issues for both the 
plaintiff and the defense concerning bad 
faith and the duty to defend versus the 
duty to indemnify, but such issues are 
beyond the scope of this article. 

2 US. Concrete Pipe Co. v. Bould, 437 
So. 2d 1061, 1064 (Fla. 1983) (“Florida 
public policy prohibits liability insur- 
ance coverage for punitive damages as- 
sessed against a person because of his 
own wrongful conduct.”). 

3 State Farm Mutual Automobile Ins. 
Co. v. LaForet, 658 So. 2d 55, 58 (Fla. 
1995). 

* Boston Old Colony, Ins. Co. v. 
Gutierrez, 386 So. 2d 783, 785 (Fla. 
1980). 

7 LaForet, 658 So. 2d at 58. 

8 When a complaint alleges facts that 
are partially within and partially out- 
side the coverage of a policy, the insurer 
is obligated to defend the entire suit. 
Sunshine Birds & Supplies, Inc. v. U.S.F. 
& G Co., 696 So. 2d 907, 910 (Fla. 3d 
D.C.A. 1997). This principle extends to 
cases where a complaint contains alle- 
gations of compensatory and punitive 
damages. American Hardware Mutual 
Ins. Co. v. Miami Leasing & Rentals, Inc., 
362 So. 2d 28, 29 (Fla. 3d D.C.A. 1978). 

® At the time of writing this article, the 
following published cases addressed this 
topic: Soto v. State Farm Ins. Co.,83 
N.Y.2d 718, 635 N.E.2d 1222, 613 
N.Y.S.2d 352 (N.Y. 1994); Lira v. Shelter 
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Ins. Co., 913 P. 2d 514 (Co. 1996); PPG 
Industries, Inc. v. Transamerica Ins. Co., 
20 Cal. 4th 310, 975 P.2d 652, 84 Cal. 
Rptr. 2d 455 (Cal. 1999); Magnum Foods, 
Inc. v. Continental Casualty Co., 36 F.3d 
1491 (10th Cir. 1994); Carpenter v. Au- 
tomobile Club Interinsurance Exchange, 
58 F.3d 1296 (8th Cir. 1995); and Ging v. 
American Liberty Ins. Co., 423 F.2d 115 
(5th Cir. 1970). There are jurisdictions 
that have no public policy against insur- 
ing punitive damages or against insur- 
ing punitive damages based upon gross, 
reckless, or wanton conduct. See Hensley 
v. Erie Ins. Co., 168 W. Va. 172, 283 S.E.2d 
227 (W. Va. 1981). Florida has a public 
policy flatly prohibiting such a recovery. 

10 Soto, 83 N.Y.2d 718; Lira, 913 P. 2d 
514; PPG Industries. 

1! Magnum Foods, 36 F.3d 1491. 

PPG Industries (denying recovery be- 
cause carrier’s actions not the proximate 
cause of jury’s award of punitive dam- 
ages against insured); Lira, 913 P. 2d 514 
(denying recovery because insurer has 
no duty in tort); Soto (denying recovery 
because to do otherwise would be “un- 
sound public policy”). 

18 Lira, 913 P.2d at 518; PPG Industries, 
20 Cal. 4th at 319, 975 P.2d at 658, 84 
Cal. Rptr. 2d at 461. 

4 Carpenter, 58 F.3d 1296 . 

15 Magnum Foods, 36 F.3d at 1510. 

6 Ging, 293 F.Supp. 756. 

” Soto, 83 N.Y.2d at 724, 635 N.E.2d at 
1225, 613 N.Y.S.2d at 355. 

18 PPG Industries, 20 Cal.4th at 324, 
975 P.2d at 661-62, 84 Cal.Rptr.2d at 
464-65. 

19 Lira, 913 P.2d at 521-22. 

at 517. 

21 Td. at 520-21. 

22 Td. at 520. 

°3 Td. at 520. See also Carpenter, 58 F.3d 
at 1302-03. 

24 PPG Industries, 20 Cal.4th at 319, 
975 P.2d at 658, 84 Cal.Rptr.2d at 461. 

2 Tira, 913 P.2d at n.3. 

26 PPG Industries, 20 Cal.4th at 325, 
975 P.2d at 662, 84 Cal.Rptr.2d at 465; 
Lira v. Shelter Ins. Co., 913 P.2d at 522. 

27 PPG Industries, 20 Cal.4th at 325, 
975 P.2d at 662, 84 Cal.Rptr.2d at 465. 

28 Lira, 913 P.2d at 518. 

29 Soto, 83 N.Y.2d at 724, 635 N.E.2d at 
1225, 613 N.Y.S.2d at 355. 

89 Lira, 913 P.2d at 523. 

31 Ging, 423 F.2d at 120-21. 
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Business Law 


Sale of Personal Goodwill— 
The Executive’s Parachute 


by Thomas O. Wells and Daniel Lampert 


he sale of personal good- 

will is desirable by an 

executive because a) pro- 

ceeds are generally tax- 
able to the executive as long-term 
capital gains and not as ordinary 
income; b) funds are transferred 
directly from the buyer to the execu- 
tive (and not through the executive’s 
company subject to the company’s 
creditors); and c) personal goodwill 
is not subject to equitable distribu- 
tion in connection with an 
executive’s divorce. Under §197 of 
the Internal Revenue Code of 1986, 
as amended (the “Code”), the tax 
treatment to the buyer is the same 
regardless of whether the executive 
recognizes long-term capital gain 
from the sale of personal goodwill 
or ordinary income for a noncompete 
payment. Therefore, you have the 
rare occurrence in federal income 
tax law in which there is no friction 
between the buyer and executive. 
Finally, the creation of personal 
goodwill for the executive-share- 
holder is critical to avoid a corporate 
income tax under Code §311 or §336 
when a corporation attempts to con- 
vert to a limited liability company 
that is taxable either as a partner- 
ship or as a disregarded single-mem- 
ber entity. This article examines the 
sale of personal goodwill by defin- 
ing it, reviewing pretransaction 
methods to create and transfer it, 
analyzing the benefits of selling it, 
and explaining the tax treatment to 
the buyer in purchasing it. 


Defining Personal Goodwill 
1) Definition for equitable distri- 
bution. The Florida Supreme Court 


An executive with 
unique skills, a strong 
relationship with its 


customers, an excellent 
industry reputation, and 


no covenant not-to- 
compete should 
consider structuring a 
transaction with an 
acquirer as a sale of 
personal goodwill. 


in Thompson v. Thompson, 576 So. 
2d 267, 270 (1991), defined “per- 
sonal goodwill” as goodwill that de- 
pends on the continued presence of 
a particular individual that is not 
a marketable asset distinct from 
such individual. In Thompson, an 
attorney was divorcing his spouse 
and his spouse was claiming equi- 
table distribution in his law prac- 
tice. Equitable distribution entitles 
each spouse to a presumption of 50 
percent equal ownership in all 
marital assets pursuant to FS. 
§61.075. The Florida Supreme 
Court determined that the spouse 
was entitled to equitable distribu- 
tion in the “professional goodwill” 
of the law practice provided that 


such goodwill must be a business 
asset having value that is separate 
and distinct from the presence and 
reputation of the individual attor- 
ney. The court further stated that 
any value that attaches to an en- 
tity solely as a result of personal 
goodwill represents nothing more 
than probable future earning ca- 
pacity that, although relevant in 
determining alimony, is not a 
proper consideration in dividing 
marital property in a dissolution 
proceeding. 

2) Definition for tax law. The tax 
definition of personal goodwill is 
derived primarily from two Tax 
Court cases in 1998: Martin Ice 
Cream Co. v. Commissioner, 110 T.C. 
189 (1998); and William Norwalk, 
Transferee, et al. v. Commissioner, 
TCM 1998-279 (1998). 

In Martin Ice Cream, the Tax 
Court held that the personal rela- 
tionships of a shareholder-em- 
ployee are not corporate assets 
when the employee has no employ- 
ment contract with the corporation. 
Arnold Strassberg was a major dis- 
tributor of ice cream in the north- 
east U.S. who had started distrib- 
uting ice cream in 1960, taking over 
a business that his father had 
started soon after World War II. In 
1974, the founder of Haagen-Dazs 
approached Arnold to sell and dis- 
tribute the “super-premium” ice 
cream, and Arnold became Haagen- 
Dazs’ first distributor to supermar- 
kets. By the late 1970s, Martin Ice 
Cream Co., which was owned solely 
by Arnold’s son, Martin, was distrib- 
uting Haagen-Dazs ice cream to 
four major supermarket chains in 


THE FLORIDA BAR JOURNAL/MARCH 2005 31 


. 
| 
} ‘ 


the Northeast. However, neither 
Arnold nor Martin Ice Cream Co. 
had any written distribution agree- 
ment with Haagen-Dazs. Martin 
preferred the wholesale distribution 
of ice cream to small independent 
grocery stores and food service ac- 
counts rather than Arnold’s focus of 
distribution to supermarkets. 

In the mid-1980s, Pillsbury ac- 
quired Haagen-Dazs and was seek- 
ing to sell directly to retail supermar- 
kets and eliminate its distributor 
network. In 1988, Haagen-Dazs 
sought to acquire and terminate its 
distribution agreement with Arnold 
and Martin Ice Cream Co. Martin Ice 
Cream Co. created a wholly owned 
subsidiary with the goal of spinning 
off the supermarket ice cream sale 
business to the new subsidiary with 
the distribution ice cream to small 
independent grocery stores and food 
service accounts to be retained by 
Martin Ice Cream Co. Arnold was 
named sole shareholder of the sub- 
sidiary in exchange for stock that 
was granted to him in Martin Ice 
Cream Co. Pillsbury executed an 
agreement with Arnold and the new 
subsidiary to acquire the rights to 
the supermarket ice cream sale busi- 
ness in exchange for $1,430,340. 
Arnold also signed a bill of sale and 
an assignment of rights. To protect 
its rights, Pillsbury requested that 
Arnold and Martin both sign 
noncompete agreements. 

The Tax Court attributed the pur- 
chase value primarily to two assets: 
Arnold’s personal relationship with 
the supermarkets and Arnold’s per- 
sonal, handshake agreement with 
the founder of Haagen-Dazs. The 
court determined that these assets 
could not be attributed to Martin 
Ice Cream Co. or its subsidiary be- 
cause Arnold never had a covenant 
not to compete or any employment 
agreement with such entities. The 
Tax Court has long recognized that 
personal relationships of share- 
holder-employees are not corporate 
assets when the employee has no 
employment agreement with the 
corporation. 

In Norwalk, a two-shareholder 
professional service corporation ren- 
dering accounting services elected to 


liquidate. Although each share- 
holder had an employment agree- 
ment that contained noncompete 
provisions, such agreement had ex- 
pired as of the date of liquidation 
on June 30, 1992. The corporation 
had eight other employees, includ- 
ing four accountants, but none of the 
employees had signed any employ- 
ment agreement with the corpora- 
tion. On July 1, 1992, the two share- 
holders became partners in another 
accounting practice and transferred 
assets distributed to them by the 
corporation to the new practice. The 
new practice also employed many of 
the corporation’s other employees. 
Several of such employees left the 
new practice in October 1992 to cre- 
ate their own firm and took many 
of the corporation’s former clients 
(and the new practice’s existing cli- 
ents) away to their new firm. By 
1997, only about 10 percent of the 
accounts serviced by the corporation 
remained with the new practice. The 
IRS alleged that the corporation dis- 
tributed “customer-based intan- 
gibles” to its shareholders and im- 
posed a double level tax (once at the 
corporate level under Code §336 and 
again at the shareholder level un- 
der Code §331) with respect to an 
unreported gain of $870,000. The 
taxpayer countered that the client- 
related goodwill and intangibles be- 
longed to the professional accoun- 
tants who serviced the clients. The 
Tax Court concluded that without 
an effective noncompete agreement, 
the clients have no meaningful 
value for the corporation. The court 
referred to “personal goodwill” as 
the personality, personal ability and 
reputation of the individual accoun- 
tants and does not belong to the cor- 
poration.’ 

There are tax cases that have 
found the existence of corporate 
goodwill. For example, in Schilbach 
v. Commissioner, T.C. Memo 1991- 
556, the court held that a corporate 
medical practice had goodwill de- 
spite the lack of a covenant not to 
compete with its sole shareholder 
and only physician-employee. Dr. 
Schilbach had a patient base of be- 
tween 8,000 and 10,000 due to mak- 
ing services available on the 
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patient’s schedule, requiring em- 
ployees to show an interest in the 
patients and their families, provid- 
ing X-ray, laboratory and other ser- 
vices at the office rather than re- 
ferring patients to others, accepting 
Medicare payments, billing 
patient’s insurance company di- 
rectly, and arranging payment 
plans for those patients who were 
unable to pay. In 1986, Dr. 
Schilbach decided to sell his prac- 
tice due to personal medical prob- 
lems and the termination of his 
medical malpractice insurance. Dr. 
Schilbach followed advice to liqui- 
date the corporate medical practice 
prior to the end of 1986 due to tax 
law changes (the repeal of the Gen- 
eral Utilities doctrine) and sold his 
practice in 1987. The court defined 
personal goodwill as attributable to 
the individual skill, knowledge, and 
reputation of the professional and 
practice or business goodwill to in- 
clude patient lists and records, 
trained employees, and leases in 
place. The court then found some 
of the goodwill associated in the 
operating entity based on the fac- 
tors set forth above. Accordingly, 
the analysis of and allocation be- 
tween personal goodwill vs. corpo- 
rate goodwill relies upon the par- 
ticular facts of each case. 

3) Definition for fraudulent con- 
veyance analysis. Although there is 
not much case law examining per- 
sonal goodwill and the rights of a 
corporate creditor in connection 
with the sale of a company, in Cor- 
rugated Paper Corp. v. Eastern Con- 
tainer Corp., 185 B.R. 667 (Bankr. 
D. Mass. 1995), personal goodwill 
consisting of the salesmen’s ability 
to transfer customer patronage to a 
new employer is not a corporate as- 
set subject to the claims of creditors. 
The court determined that no 
fraudulent transfer of goodwill oc- 
curs when the debtor’s salesmen 
acquire new jobs and the debtor’s 
customers follow the salesmen to 
the new employer. This case is dif- 
ferent when the employees (e.g., 
guards for a service company) con- 
stitute a product and do not have a 
personal selling relationship with 
the customer.” 
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When a corporation is insolvent, 
it owes a fiduciary duty to its credi- 
tors to maximize payments to the 
creditors. Recently, the Bankruptcy 
Court suggested that this duty ex- 
ists in the sale of a business in In 
re W.R. Grace & Co., 281 B.R. 852 
(Bankr. D. Del. 2002). The Bank- 
ruptcy Court held that W.R. Grace 
should have sold the assets to 
Sealed Air in a $4.9 billion disposi- 
tion of its Cryovac business rather 
than structuring it as a “Morris 
trust” transaction in which a ma- 
jority of the consideration was paid 
directly to the W.R. Grace share- 
holders (approximately $3.7 bil- 


lion). Pursuant to the transaction, 
W.R. Grace spun off its specialty 
chemical business together with its 
significant asbestos liability to a 
newly formed corporation (“New 
Grace”) that was owned by the W.R. 
Grace shareholders. W.R. Grace 
(“Old Grace”) retained its only busi- 
ness that was the Cryovac opera- 
tions and proposed to sell the stock 
in Old Grace to Sealed Air in ex- 
change for $3.7 billion of Sealed Air 
stock paid to its shareholders. 
Sealed Air and Old Grace also paid 
$1.2 billion in cash to New Grace 
subject to an indemnification by 
New Grace of any asbestos liabil- 


ity made against Old Grace. If W.R. 
Grace had sold assets to Sealed Air, 
the $3.7 billion in Sealed Air stock 
plus the $1.2 billion in cash would 
have been available to the asbes- 
tos creditors prior to being distrib- 
uted to the W.R. Grace sharehold- 
ers. As structured, the asbestos 
creditors only had access to $1.2 
billion in cash. 

Although the Bankruptcy Court 
never ultimately decided whether 
the Morris trust transaction re- 
sulted in a fraudulent conveyance, 
Sealed Air elected to settle the mat- 
ter in November 2002, with an ad- 
ditional payment of $853 million to 
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the New Grace creditors. The signifi- 
cant difference between the direct 
payment to individuals for personal 
goodwill and the W.R. Grace bank- 
ruptcy is that personal goodwill is 
not an entity asset and therefore is 
not subject to claims by the entity’s 
creditors. Further, if an entity is in- 
solvent, the entity’s creditors have a 
claim that has priority over the claim 
of the shareholders as to the trans- 
action proceeds. Funds paid directly 
to individuals in exchange for per- 
sonal goodwill avoid the claims of the 
entity's creditors and also avoid any 
potential breach of a fiduciary duty 
to the creditors because the entity 
does not own the personal goodwill 
nor is it allowing the proceeds from 
the sale of the personal goodwill to 
be diverted away from its creditors. 


Creating and Transferring 
Personal Goodwill 

As recognized in Martin Ice 
Cream, personal goodwill may be 
unique and is present only if sup- 
ported by particular facts. For ex- 
ample, the executive should not be 
subject to a contractual noncompete 
provision in favor of his current 
employer. Further, the executive 
should not be subject to any 
nonsolicitation provision that pro- 
hibits the executive’s contact and 
solicitation of his employer’s cus- 
tomers, suppliers, or service provid- 
ers. Such noncompete provision is 
tantamount to the employer owning 
the goodwill of the executive. The 
executive should have unique quali- 
fications such as a license to prac- 
tice law, medicine, accounting, or 
other profession, related profes- 
sional licenses, industry awards rec- 
ognizing the executive’s unique 
abilities, and/or a history of out- 
standing sales, management, or 
leadership ability. 

If the executive is subject to a 
noncompete or nonsolicitation pro- 
vision or lacks certain licenses to 
replicate his business with another 
employer, the executive should con- 
sider terminating such noncompete 
and nonsolicitation provisions and 
obtain such licenses. The termina- 
tion of a noncompete that results in 
the transfer of goodwill from corpo- 


rate ownership to personal owner- 
ship could be construed as a fraudu- 
lent transfer if the entity is insol- 
vent at the time of the termination 
of the noncompete agreement. This 
process should be done several years 
prior to a transaction with the buyer 
to avoid any “step-transaction” doc- 
trine. This process also reduces the 
valuation of the employer if the ex- 
ecutive is doing estate planning and 
transferring interest in the em- 
ployer to his family or is concerned 
with an excessive valuation for eq- 
uitable distribution. 

If the corporation has accumu- 
lated a proprietary list of custom- 
ers, a certain value should be at- 
tributed to such list if the executive 
intends to use such list at his new 
employer. Courts vary in valuing 
such list. In the Corrugated Paper 
Corp. case, the Bankruptcy Court 
did not attribute significant value 
to such list. However, in the 
Schilbach case, the Tax Court as- 
sociated value to the corporate 
goodwill associated with the pa- 
tient list. To avoid issues of reap- 
portionment of value by the IRS or 
a court, the executive and/or corpo- 
ration could obtain a valuation or 
fairness opinion with respect to the 
transaction. 

Personal goodwill should be 
transferred pursuant to an asset 
purchase agreement executed by the 
purchaser and the executive. Such 
agreement should describe the per- 
sonal goodwill being transferred 
and include representations by the 
executive as to ownership of such as- 
sets and that such assets do not ex- 
ist separate and distinct for the ex- 
ecutive (as described in the 
Thompson case). Such agreement 
should also include exhibits such as 
a bill of sale and an assignment of 
rights (as suggested by the Martin 
Ice Cream case). The purchaser may 
want to include any noncompete 
provision within the asset purchase 
agreement to obtain a lengthier pre- 
sumption of reasonability for the 
restrictive time period pursuant to 
FS. §542.335(d)(3)(a) and (e). The 
parties may allocate the purchase 
price between assets comprising the 
personal goodwill and the covenant 
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not to compete. 


Benefits of Creating and 
Selling Personal Goodwill 

There are four significant benefits 
in the executive’s creation and sale 
of personal goodwill. The first ben- 
efit is that the proceeds received by 
the executive from the sale of per- 
sonal goodwill are subject to long- 
term capital gain treatment rather 
than as ordinary income pursuant 
to Martin Ice Cream and Norwalk. 
The maximum federal income tax 
rate for long-term capital gains is 
15 percent compared to 35 percent 
for ordinary income. In addition, 
long-term capital gains can be off- 
set by capital losses (subject to any 
alternative minimum tax limita- 
tions) whereas only $3,000 of capi- 
tal losses may offset ordinary in- 
come each year. Note that the buyer 
in Martin Ice Cream required the 
executive to sign a noncompete 
agreement. The existence of this 
noncompete agreement did not 
cause the executive’s sale of per- 
sonal goodwill to be subject to taxa- 
tion as ordinary income. The 
noncompete agreement was seen by 
the Tax Court as necessary by the 
buyer to protect its purchase of the 
executive’s personal goodwill. 

The second benefit is that the pro- 
ceeds received by the executive from 
the sale of personal goodwill are not 
subject to the claims of the 
employer’s creditors because the 
executive’s employer does not own 
the personal goodwill. In Corrugated 
Paper Corp., the Bankruptcy Court 
determined that no fraudulent 
transfer of corporate goodwill occurs 
when the debtor’s salespersons 
change employment and the 
debtor’s former customers follow the 
salespersons to the new employer. 

The third benefit is that the pro- 
ceeds derived from the sale of per- 
sonal goodwill are not subject to a 
spouse’s claim for equitable distri- 
bution pursuant to the Thompson 
case. However, such proceeds may 
be considered in determining ali- 
mony. 

The fourth benefit is applicable in 
connection with the conversion of a 
corporation to a limited liability com- 
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pany or partnership taxable as a dis- 
regarded entity or a partnership for 
federal income tax purposes. Under 
Code §311, a corporation must rec- 
ognize income equal to the difference 
between the fair market value of an 
asset and its adjusted tax basis upon 
the distribution of such asset to its 
shareholder. The corporation must 
recognize the same income upon liq- 
uidation under Code §336. If a cor- 
poration has corporate goodwill with 
no corresponding adjusted tax basis, 
the “deemed” distribution of such 
goodwill causes the distributing cor- 
poration to recognize income equal 
to the value of such goodwill. If the 
distributing corporation is taxable as 
a C corporation, the shareholders 
will have a second tax under Code 
§301 or 331. However, if the personal 
goodwill belonged to the executive, 
the corporation would not have to 
recognize any tax attributable to 
such goodwill on the conversion from 
a corporation to a limited liability 
company or partnership. Accordingly, 
a converting corporation wants to en- 
sure that any goodwill is personal 
and not corporate prior to such con- 
version. 


Tax Treatment to Buyer 

Under Code §197, the buyer is 
entitled to deduct the amount paid 
in connection with goodwill 
(whether it is personal or corporate) 
ratably over 15 years. The tax treat- 
ment to the buyer would be the 
same if the buyer purchased corpo- 
rate or personal goodwill or if the 
buyer made covenant not to compete 
payments to the executive in con- 
nection with the acquisition of a 
trade or business. Each such asset 
is considered a “$197 intangible.” 
Section 197 intangibles also include 
goodwill, going concern value, 
workforce in place, information- 
based intangibles (including cus- 
tomer-related information such as 
customer lists and patient or client 
files), know-how, customer-based 
intangibles, supplier-based intan- 
gibles, licenses, permits, covenants 
not to compete, franchises, trade- 
marks, and trade names. 

Buyers seeking a faster deduction 
may attempt to characterize pay- 


ments made in connection with a 
covenant not to compete as paid in 
connection with an employment ar- 
rangement and deduct the pay- 
ments under Code §162. A covenant 
not to compete is a “$197 intangible” 
if it is entered into in connection 
with an acquisition (directly or in- 
directly) of an interest in a trade or 
business. Treasury Regulation 
§1.197-2(b)(9) provides that an 
agreement requiring the perfor- 
mance of services for the acquiring 
taxpayer does not have substan- 
tially the same effect as a covenant 
not to compete to the extent that the 
amount paid under the employment 
agreement represents a reasonable 
compensation for the services actu- 
ally rendered. If the buyer is pur- 
chasing personal goodwill from an 
executive, the amount paid for such 
goodwill is amortizable over 15 
years under Code §197 and cannot 
be characterized as compensation by 
the buyer. Accordingly, the buyer 
may sacrifice some flexibility by 
purchasing personal goodwill from 
the executive rather than including 
a noncompete payment within a rea- 
sonable compensation package pur- 
suant to an employment agreement. 


Summary 

An executive with unique skills, 
a strong relationship with its cus- 
tomers, an excellent industry repu- 
tation, and no covenant not-to-com- 
pete should consider structuring a 
transaction with an acquirer as a 
sale of personal goodwill. The execu- 
tive can make such sale in conjunc- 
tion with a sale of other assets by 
the executive’s employer. This struc- 
ture provides an executive with a 
beneficial parachute because the 
payments are treated as long-term 
capital gain, not subject to equitable 
distribution and not subject to the 
claims of the employer’s creditors. 
This structure can also be used to 
convert a corporation to a limited 
liability company or limited partner- 
ship taxable, respectively, as a dis- 
regarded entity or partnership for 
federal income tax purposes and 
minimize any gain such corporation 
would otherwise have under Code 
§311 or 336 with the distribution of 


such goodwill to its shareholders. 

To properly structure this trans- 
action, the executive needs to plan 
early by eliminating any covenants 
not to compete agreements. If the 
executive implements this strategy 
at a time when his employer is in- 
solvent, such termination could be 
a breach of the employer’s fiduciary 
duty to its creditors and a possible 
fraudulent conveyance to the execu- 
tive. However, if structured properly, 
the executive receives significant 
benefits with no adverse tax conse- 
quences to the buyer. 0 


1 Other tax cases have found the ex- 
istence of personal goodwill, including 
MacDonald v. Commissioner, 3 T.C. 720 
(1944) (holding that goodwill was attrib- 
utable solely to an insurance agent- 
shareholder’s personal ability, business 
acquaintances, and other individualis- 
tic qualities and that no tax was appli- 
cable in the liquidation of his corpora- 
tion where there was no noncompete 
agreement); Longo v. Commissioner, T.C. 
Memeo 1986-217 (holding that a corpo- 
rate automobile and casualty insurance 
agency had no intangible value with a 
fair market value that could be distrib- 
uted upon liquidation if it was com- 
pletely dependent upon its key employ- 
ees who had no _  noncompete 
agreements); and Wilmot Fleming En- 
gineering Co. v. Commissioner, 65 T.C. 
847 (1976) (holding that there was no 
entity goodwill in a family-owned manu- 
facturing machine shop business in 
which the owners had a dominating in- 
fluence and overall importance to the 
success of the business). 

2 See Robinson v. Watts Detective 
Agency, 685 F. 2d 727 (1982). 
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Valuing Interest in 
Tenancies by the Entirety Under Craft 


by Jagdeep S. Bhandari and Mike E. Jorgensen 


n United States v. Craft, 535 

U.S. 274 (2002), Mr. and Mrs. 

Craft owned Michigan real 

property as tenants by the en- 
tireties. During the marriage, Mr. 
Craft failed to pay federal income 
taxes for tax years 1979 through 
1986 and in 1988, the Internal Rev- 
enue Service assessed the husband 
$482,446 of income tax, penalties, 
and interest. The IRS recorded a 
notice of federal tax lien' and after 
the lien notice was filed, Mr. Craft 
transferred his interest in the prop- 
erty to his wife for $1 by quit-claim 
deed. 

In 1992, Mrs. Craft sold the prop- 
erty. She reached an agreement 
with the IRS whereby the property 
was sold free of the tax lien, if Mrs. 
Craft placed half of the net proceeds 
in an escrow account pending a ju- 
dicial determination of the 
government’s interest in the prop- 
erty. In an unusual ruling, the dis- 
trict court allowed the IRS to seize 
an interest in one half of the pro- 
ceeds from the sale of tenancy by 
the entireties property. The district 
court stated that Mr. Craft enjoyed 
present “rights to the property” that 
the IRS lien attached to. On appeal 
to the Sixth Circuit, the court fol- 
lowed the majority of jurisdictions 
and held that no lien attached to 
the proceeds since the property was 
owned jointly, with each party own- 
ing an undivided interest in the 
whole. Since the joint owner pos- 
sessed no individual and separate 
interest in the entireties property, 
the Sixth Circuit concluded that 
there was no individual property for 
the tax lien to attach to.” 


In Craft, the Supreme 
Court deviated from the 
majority of jurisdictions 
and allowed the IRS to 

maintain a federal tax 

lien on the husband's 
share of tenancy by the 
entireties property, 
despite the fact that the 
tax liability was against 
him individually. 


On certiorari, the Supreme Court 
held that the state law recognized 
Mr. Craft had present rights to 
property, even though he owned it 
as a tenant by the entireties, and 
that federal law allowed the govern- 
ment to maintain a lien on the 
husband’s rights to property.® 


Tenancy by the 
Entireties Ownership 

Like Michigan and Florida, ap- 
proximately 25 states recognize 
tenancy by the entireties owner- 
ship, and historically do not allow 
a creditor with a judgment against 
an individual owner to seize or en- 
cumber property that belongs to the 
individual as tenants by the entire- 
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ties.‘ In said jurisdictions, property 
owned as tenants by the entirety 
belongs to neither spouse individu- 
ally, but to a separate fictional eco- 
nomic unity created by their mar- 
riage. Florida, like Michigan, 
characterizes tenancy by the en- 
tirety ownership as creating no in- 
dividual rights whatsoever, but 
each owner “is vested with an en- 
tire title.”° Accordingly, property 
held as tenants by the entirety can 
only be reached to satisfy a husband 
and wife’s joint debts and cannot be 
reached to satisfy the obligations of 
only one spouse.’ 

Despite the inability to separate 
the husband’s interest from that of 
the wife’s interest in jointly owned 
property, the Craft court noted that 
property ownership has been de- 
fined as a “bundle of sticks,” and 
includes both present and future 
interests. Despite the fact that un- 
der state law neither of the owners 
had the right to unilaterally alien- 
ate the other owner from the prop- 
erty, and that each party had to sur- 
vive the other party to obtain total 
ownership, the court ignored that 
portion of the state law and found 
one party had present interests in 
the property. The present interests 
provided the husband with “a sub- 
stantial degree of control over the 
entireties property” as found by the 
court and therefore were subject to 
the federal tax lien. 

Once the court determined that 
each tenant individually possessed 
present rights under state law, the 
court held that under federal law, 
the federal tax lien attached to said 
property rights within the meaning 
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of 26 U.S.C. §6321. The court selec- 
tively chose which part of the state 
law it applied to the federal law. It 
recognized the individual’s “present 
rights” under state law, but it ig- 
nored the state law’s finding that 
neither tenant owns a severable in- 
terest in the property. 

Typically, Mr. Craft’s right of sur- 
vivorship is considered a future in- 
terest and would be merely an ex- 
pectancy. Expectancy interests are 
not vested rights which can be con- 
veyed or transferred. The court said 
in Drye v. United States, 528 U.S. 49, 
60, n.7 (1999), that an expectancy 
would not constitute “property” for 
the purposes of a federal tax lien. 
But Drye’s discussion of an “expect- 
ancy” did not decide the issue for the 
Craft court. The Craft court did not 
decide how many “sticks” were re- 
quired for a tax lien, but it decided 
that it did not have to reach the is- 
sue of “expectancies” or whether 
survivorship alone would qualify as 
“property” or “rights to property” 
under §6321 since sufficient present 
possessory sticks existed for the tax 
lien to attach.* 

The court expressed its concern 
that if it did not identify present 
“sticks” for the tax lien to attach to, 
that entireties property would be- 
long to no one for §6321 purposes. 
Hence, if “the wife had no more in- 
terest in the property than her hus- 
band; if neither of them had a prop- 
erty interest in the entireties 
property, who did?” If neither the 
wife nor the husband had attach- 
able lien rights in the present prop- 
erty, the decision would produce an 
absurd result that would allow 
spouses to shield their property 
from federal taxation by classifying 
it as entireties property. 

Yet, this conclusion has been re- 
lied upon by attorneys for several 
decades and has assisted them in 
creating asset protection plans. 
Maybe it is time, in this court’s opin- 
ion, to change that planning option. 
Even though the fiction of owning 
the property as one economic unit 
has been used for several years by 
clients to avoid creditors, the court 
felt that such a position facilitated 
abuse of the federal tax system, and 


should therefore be changed. This 
change occurred, not pursuant to 
statute, but pursuant to the judicia- 
ries’ interpretation. There were no 
congressional investigations, no 
hearings on the House floor, and no 
conference committees, but only a 
unilateral decision by the court that 
changed several years of law. 


The Federal Tax Lien 

The Internal Revenue Code that 
creates the federal tax lien does not 
create property rights, but estab- 
lishes that the lien attaches to any 
and all property rights, or rights to 
property, belonging to the taxpayer. 
The courts have the responsibility 
to apply such rights to federal law 
to determine whether the 
government’s interest attaches to 
such rights. 

The court recognized that the 
majority of jurisdictions prevent a 
creditor from attaching an 
individual’s interest in jointly 
owned property, but the court devi- 
ated from the majority opinion and 
disavowed the “single economic 
unit” theory as a fiction. The court 
found that the husband’s present 
rights gave him a substantial degree 
of control over the property and, 
therefore, such rights were suffi- 
cient to subject his entireties inter- 
est to the federal tax lien. 


Open Door Against the 
State Law of Exemptions 

The court’s decision in Craft opens 
a door that has previously been 
closed. Despite the fact that Mr. 
Craft lacked the right to unilater- 
ally alienate the property, the court 
found that the right was not quint- 
essential to the category of “prop- 
erty.” This interpretation is another 
example of how sweeping the court’s 
reach has become to remove prop- 
erty once considered exempt from 
the taxing authorities’ lien. 

The dissent in Craft criticized the 
court’s expansive interpretation of 
the attachment of a tax lien when it 
considered that “partnership” prop- 
erty may now be subject to the 
individual’s tax lien.'° How broadly 
will the sweeping effects of the tax 
lien be? Will the decision affect the 


homestead exemption?" Will the 
Craft holding expand to include 
other forms of business association 
property that is possessed and 
owned by multiple owners? 


How Should the 
Rights be Valued? 

The Craft court failed to value the 
lien or measure the husband’s inter- 
est in the entireties property, thus, 
leaving the measuring device to be 
determined on remand. Craft im- 
plied that the value of a severed in- 
terest in entirety property is exactly 
one half of the value of the total es- 
tate with no adjustment for various 
discounts that should be applicable. 

There are several reasons why the 
a‘ hoc “one-half” figure utilized by 
the IRS yields a windfall to the tax- 
ing authority. Common sense indi- 
cates that in an arm’s length trans- 
action, a bona fide purchaser would 
be reluctant to purchase a joint 
tenant’s interest in personal or 
homestead property for investment 
and speculation purposes at full 
value. One thing is certain, the 
value paid in an arm’s length trans- 
action is not consistently 50 percent 
for similar interests. 

Assuming such an interest were 
marketable, how should it be val- 
ued? Since value is unique, measur- 
ing value should be on a case-by- 
case basis.” 

The IRS took a position in Craft 
similar to its position in Young v. 
Commissioner, 110 T.C. 297 (1998). 
In Young, the IRS refused to permit 
an “illiquidity” (lack of marketabil- 
ity) discount to a fractional interest 
in the case of multiple ownership in 
joint tenancy with the right to sur- 
vivorship property. Despite the al- 
lowance of discounts in Propstra uv. 
United States, 680 F.2d 1248 (9th 
Cir. 1982), the IRS argued against 
the Ninth Circuit’s position that 
fractional interest discounts were 
allowable for property owned as 
joint tenants. In Propstra, the Ninth 
Circuit allowed a fractional interest 
discount of 15 percent for valuation 
purposes under 26 U.S.C. §2033. The 
IRS successfully argued before the 
Tax Court that the fractional inter- 
est discount allowed by the Ninth 
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Circuit in Propstra under 26 U.S.C. 
§2033 were inapplicable to §2040 
valuations for jointly held property, 
despite the similarity in language 
between the two sections of the 
Code. 

The position of the IRS in Craft 
therefore was consistent with its 
former position in Young, when it re- 
quested the court to refuse to per- 
mit valuation discounts for multiple 
party ownership if there is survivor- 
ship. Note, however, that §2040 as 
discussed in Young specifically in- 
cludes “survivorship property” in 
valuing property, which is distin- 
guishable from §6321 at issue in the 
Craft case. Section 6321 does not ex- 
pressly limit valuation discounts for 
jointly held property. 

When the courts and the taxing 
authority fail to recognize discounts 
for the present ownership restraints 
of multiple party ownership, they 
fail to reflect sound reasoning. Vari- 
ous valuation discounts are histori- 
cally applied as they more accu- 
rately reflect market value, and not 
an artificial value, for valuing the 
present interests of jointly owned 
property. While the Craft court did 
not offer any guidance on the valu- 
ation of fractional interests, there is 
ample literature in the context of 
business asset valuation and estate 
asset valuation from which at least, 
rough guidelines for discounting can 
be gleaned. 


Rationales for Discounts 

Multiple ownership naturally re- 
strains free alienation and market- 
ability and, ultimately, value. 
Should the courts decide to allow 
discounts when valuing a federal 
tax lien, valuation discounts on ac- 
count of illiquidity, i.e., lack of mar- 
ketability and lack of control, enjoy 
considerable vintage in the litera- 
ture on asset valuation.'* There are 
several other rationales for recog- 
nizing discounts: 

1) Control. Just as “control” is not 
dependent upon an absolute major- 
ity of interest held (more than 50 
percent), and may not even be suffi- 
cient, a minority stake of less than 
50 percent need not strip the inter- 
est holder of control and therefore 


The Court failed to 
provide guidance on 
how to value the tax 
lien on the husband's 

interest. Discounts for 
lack of control and for 
lack of marketability 


should be considered 


in valuing the interest. 


warrant a discount. 

Other factors such as regulation 
or contractual conditions may also 
limit the power of the majority. For 
example, bond covenants imposed 
by creditors may sharply circum- 
scribe the ability of the entity to 
engage in certain activities or pro- 
cure additional financing, irrespec- 
tive of the majority position of cer- 
tain interest holders. In cases where 
there is state or other regulation (for 
instance, zoning restrictions), the 
freedom of the majority interest 
holder to engage in certain activi- 
ties or acquisitions unimpeded is 
similarly curtailed. The presence of 
nonvoting (preferred) stock simi- 
larly strips the ability of the plural- 
ity interest holder from exercising 
full control. In addition, the distri- 
bution of ownership interests and 
the possibility of formation of coali- 
tions between groups of minority 
stakeholders can also serve as a 
check on majority power. In some 
cases, courts and appraisers have 
recognized a “swing vote premium.” 

For several “fundamental 
changes” such as mergers or liqui- 
dations, corporate charters or other 
membership agreements may re- 
quire “super-majority” approval and 
a simple majority interest may not 
be able to engineer the desired 
change without at least some minor- 
ity participation. Finally, the pre- 
mium attached to a majority inter- 
est may be diluted by the presence 
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of “key person” (the “key man dis- 
count”).!° However “control” is lim- 
ited, and the reasons for such limi- 
tations, control has to be considered 
for valuing interests. Hence, one ten- 
ant owner in tenancy by the entire- 
ties property lacks control. The lack 
of control restraint should include 
valuation discounts when valuing 
lien interests in tenancy by the en- 
tireties property. 

2) Marketability. An illiquidity 
discount is appropriate when there 
is no active market for resale, when 
resale requires expenditures for par- 
titioning the property, when there 
is discord among existing interest 
holders, or when there are similar 
marketing restraints. In cases 
where there is a restraint on mar- 
ketability, the availability of bank 
financing may be limited, and the 
value of the interests is 
correspondently reduced. Such mar- 
ketability factors, or lack thereof, 
are similarly found in joint owner- 
ship of tenancy by the entireties 
property where there is no active 
market for resale of a partial inter- 
est. This is one reason partition suit 
litigation is prevalent in dissolution 
of marriage cases. 

The IRS has frequently opposed 
discounts in valuation of fractional 
interests in tenancies in common (at 
least without strong evidence of dis- 
cord among the remaining tenants). 
Several court cases, however, have 
ruled against the IRS in this con- 
text, especially in the presence of 
careful expert testimony by apprais- 
ers, real estate brokers, real estate 
attorneys, bank loan officers, and 
other financial experts. 


Quantifying the Discounts 
Because there may be multiple 
sources of discounts, a preliminary 
question that arises is whether the 
discounts are additive. For example, 
if it were the case that discounts for 
illiquidity and lack of control were 
each 20 percent, is the total discount 
to be applied 40 percent or 36 per- 
cent? This issue has not been fully 
resolved in the asset valuation lit- 
erature yet; however, most analysts 
seem to opt for a layered approach. 
When adapting discounts to valu- 
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ation of fractional interests in real 
property, the first step is of course, 
to determine the initial, unadjusted 
fair market value (FMV) of the as- 
set. In principle, and in the exist- 
ence of organized markets with will- 
ing buyers and sellers, this 
unadjusted value of the asset may 
be readily observed from market 
data. When such market data is 
readily observable, financial valua- 
tion professionals utilize a number 
of valuation techniques. In cases of 
both financial and real assets, the 
intrinsic value of the asset may be 
determined, in principle, by its in- 
come producing potential (including 
its terminal value at the time of a 
liquidity event). Unfortunately, if 
the property in question is personal 
in nature, its income producing po- 
tential information may not be 
available. Nonetheless, even though 
personal property is owned without 
producing a source of income, in- 
come principles may still apply. For 
example, homes increase in value 
and replacement costs and obliga- 
tions are similar in effect as to in- 
come producing property. Addition- 
ally, comparable rental values for 
similar property includes an income 
stream. In Craft, the property in 
question was not identified as hav- 
ing an income stream, i.e., personal, 
business, or investment.'® However, 
comparable replacement costs could 
be analogized as income streams. 

Essentially, an earnings multiples 
approach is rule of thumb computa- 
tion arrived at by multiplying earn- 
ings before taxes (EBIT) by a mul- 
tiple that is judged to be reflective 
of value in the particular industry 
being considered. Discounted cash 
flow methods have a more venerable 
vintage in academic circles, but are 
more difficult to apply. In part, this 
is because free cash flows must be 
first forecast over the relevant ho- 
rizon, and then the resulting sum 
of flows is discounted to present 
value by the weighted average cost 
of capital. 

Option pricing methods may also 
shed light in the value of an asset. 
As various authors recognized, the 
value of an option derives in large 
part from the ability of the option 


holder to exercise a call or put op- 
tion. A parallel in the field of intel- 
lectual property may readily be 
found. If a revision of prior esti- 
mates upon receipt of additional in- 
formation is relevant, Bayesian in- 
ference or conditional probabilities 
may apply. Just as options may be 
valued, “survivorship” and the abil- 
ity to sever tenancy by the entire- 
ties property may be valued. The 
present value of a future expectancy, 
i.e., Survivorship, may be predicted 
as with life expectancy calculations 
found in the government’s actuarial 
tables. 

Adaptation of this approach to 
valuation of real property with con- 
tingent discounts to entireties prop- 
erty can readily be imagined. For 
instance, deeper discounts for lack 
of control may be appropriate if the 
equal interests of entireties prop- 


erty faces an increasingly hostile 
partner or if the partner engages in 
self-dealing over time. Because 
these events are probabilistic, it 
should be possible to assign condi- 
tional probabilities to a set of vary- 
ing discounts. 

A lack of marketability discount 
can theoretically, be incorporated in 
the valuation of an asset when us- 
ing the discounted cash flow 
method. As discussed above, the re- 
duction to present value with this 
method involves the use of an ap- 
propriate discount rate. The prob- 
ability of surviving may be mea- 
sured against life expectancy. The 
probability percentage creates lack 
of liquidity (or lack of access to fi- 
nancing). Hence, the cost of capital 
would be expected to be higher; cor- 
respondingly, the discount rate in 
this method can be adjusted up- 
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ward, based upon competent expert 
testimony. 

Several empirical studies in the 
finance literature point to an at- 
tempt to measure a lack of liquid- 
ity discount, as well as the minor- 
ity discount. SEC studies have 
compared the prices at sale of re- 
stricted shares with comparable 
prices during an initial public of- 
fering (IPO) of the same company. 
The difference in share prices in 
these event studies have indicated 
the presence of a lack of market- 
ability discount in the range of 20 
to 40 percent. There is also a volu- 
minous literature on the measure- 
ment of minority discounts and con- 
trol premiums. The Mergerstat 
Review indicates the presence of a 
median minority discount of 27 per- 
cent and median control premium 
of around 30 percent. 


Conclusion 

Courts that apply the principles 
outlined in Craft will be confronted 
with whether to consider different 
discounting for valuing the federal 


tax lien. There is a wealth of his- 
tory and application of discounting 
used in estate valuation, individual 
asset valuation, business asset valu- 
ation, and in other disciplines that 
make discounting a credible vari- 
able for courts to consider when 
valuing a lien. O 


1 26 U.S.C. §§6321 (2000). 

2 Craft v. United States, 233 F.3d 358 
(6th Cir. 2000), reh’g denied and sugges- 
tion for reh’g en banc denied, 2001 U.S. 
App. LEXIS 4111 (Mar. 16, 2001). 

3 United States. v. Craft, 533 U.S. 976 
(2001) rev'd, 535 U.S. 274 (2002). 

* Ricnarp I. Aaron, Bankruptcy Law 
FUNDAMENTALS §7:6 (1984 & Supp. 2004). 

> When a married couple holds prop- 
erty as a tenancy by the entireties, each 
spouse holds the whole or the entirety, 
and not a share or divisible part. Beal 
Bank, SSB v. Almand & Assocs. , 780 So. 
2d 45 (Fla. 2001). 

® Long v. Earle, 277 Mich. 505, 517, 269 
N.W. 577, 581 (1936). Compare a partial 
listing of Florida cases including United 
States v. Gurley, 415 F.2d 144 (5th Cir. 
1969); United States v. American Nat'l 
Bank, 255 F.2d 504 (5th Cir. 1958), cert. 
denied 358 U.S. 835 (1958), reh’g denied 
359 U.S. 1006 (1959); Baldwin v. United 
States, 805 F. Supp. 1026 (S.D. Fla. 1992); 
In re Daniels, 309 B.R. 54 (Bankr. M.D. 


Fla. 2004); and Meyer v. Faust, 83 So. 2d 
847 (Fla. 1955); Vaughn v. Mandis, 53 
So. 2d 704 (Fla. 1951); Allardice & 
Allardice, Inc. v. Weatherlow, 124 So. 38 
(Fla. 1929). 

7 If the spouses are jointly obligated 
on a debt, however, the joint creditor 
may seize the entireties property. 

8 Some of the sticks or rights that the 
Court considered under state law that 
belonged to the husband, as a joint ten- 
ant, included the right to use the entire- 
ties property, to exclude others from it, 
to survive, to become a tenant in com- 
mon with equal shares upon divorce, to 
sell the property with the spouse’s con- 
sent and to receive half the proceeds 
from such a sale, and to block the spouse 
from selling or encumbering the prop- 
erty unilaterally. 

® Craft, 535 U.S. at 285. 

10 Note that the Revised Uniform Part- 
nership Act of 1995 provides that joint 
tenancy, tenancy in common, tenancy by 
the entireties does not, by itself, estab- 
lish a partnership, even if the co-own- 
ers share profits made by the use of the 
property. Fia. Star. §620.8202(3)(a) 
(2004). 

‘| The Court has previously ruled that 
the taxing authority is not prohibited 
from seizing exempt assets, such as the 
homestead property. See United States 
v. Rodgers, 461 U.S. 677 (1983). There- 
fore, due to the Craft decision, Florida 
homestead may no longer protect joint 
homeowners if one party has individual 
tax liabilities. Is Florida congressional 
intent frustrated when no property is 
protected from tax creditors? Will the 
tax authority next seek the partition the 
homestead property and force the re- 
moval of the surviving spouse and mi- 
nor children? State law does not limit 
the federal government and since 
§6321’s interpretation is a federal ques- 
tion, the taxing authority is not re- 
stricted by the state courts’ answers to 
similar questions involving state home- 
stead law. 

! Compare, Spears v. Boyd (In Re 
Spears), 313 B.R. 212, 217 (Bankr. W.D. 
Mich. 2004), the bankruptcy court found 
the trustee’s position to value the 
debtor’s interest in tenancy by the en- 
tireties property on a case-by-case 
method “hardly intelligible and without 
justification.” Without guidance, how is 
a court supposed to value or measure a 
tenant’s interest? The Spears court 
stated that “even if Congress did intend 
a homespun remedy to value severed 
entireties exemptions, the above recipe 
is not the right one. It muddles the dis- 
tinction between severed and unsevered 
interests and invites only confusion and 
unworkable valuations.” Jd. at 218. 

8 Occasionally, courts and others have 
inappropriately confused the two con- 
cepts. A lack of marketability discount 
applies because the market is “thin” and 
this may be the case for both minority 
and majority interests. By contrast, a 
minority discount (inverse of a control 
premium) may apply regardless of the 
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“depth” of the market for the asset in 
question. Control premiums (and their 
converse) have, of course, been well rec- 
ognized in asset valuation in the corpo- 
rate context. Similarly, a thin market or 
illiquidity discount is easily analogized 
to share transfer restrictions in closely 
held corporations. 

t A lack of control or minority discount 
is appropriate when the entity does not 
have the right to a) determine distribu- 
tion of earnings (set dividend policy in 
case of corporations or for REITs in case 
of real property assets); b) appoint man- 
agement and directors; c) determine 
management compensation; d) deter- 
mine if and whether other assets will 
be acquired; e) determine the timing and 
terms of liquidation, dissolution, or re- 
capitalization (e.g., refinancing of mort- 
gages); f) change internal operating pro- 
cedures; g) determine the identity of 
future business partners and co-ventur- 
ers; and h) register stock in instances 
where a public stock offering is to be 
made. It is easy to conceptualize the cre- 
ation of a minority interest in the con- 
text of real property. Once the unity ofa 
joint tenancy or a tenancy by the en- 
tirety is severed, two equal sized shares 
are left, neither one of which is a major- 
ity interest. Alienation of one of these 
shares to others thus produce fractional 
shares in a tenancy in common. 

'S The dependence on a “key person” 
may affect both the total valuation of the 
enterprise and its marketability. 

16 Common methods of valuing income 
producing assets include a) examining 
comparable companies; b) “earnings mul- 
tiple methods”; c) discounted cash flow 
methods (using either free cash flows or 
equity cash flows); d) option valuation 
techniques; and e) others. This note is not 
the forum to discuss these methods in any 
detail and the reader is referred to one of 
several books in the area. 
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City, County & Local Government Law 


Old McDonald Still Has a Farm: Agricultural 
Property Rights After the Veto of S.B. 1712 


by Richard Grosso and Robert Hartsell 


n July 8th, 2004, Gover- 
nor Bush vetoed S.B. 
1712, enacted by the leg- 
islature during the 2004 
legislative session, which would 
have ensured agricultural landown- 
ers in Florida the right to develop 
their lands at levels equivalent to 
surrounding land uses. The bill 
would have opened Florida’s agri- 
cultural tracts to development at 
the same pace and density as their 
neighboring parcels. The veto mes- 
sage states that the governor is 
committed to “meaningful and con- 
sistent” growth management poli- 
cies, and that he wished to prevent 
farmers from being lured to “cash 
out” their lands for development, 
preserve environmentally sensitive 
areas by preventing large scale de- 
velopment on converted lands, and 
prevent litigation over land use de- 
cisions. The governor also stated 
that it would be inappropriate to tie 
the hands of local governments as 
they make land use decisions.’ 
The veto message also raised the 
property rights of agricultural land- 
owners, stating that “concerns of 
the supporters of this bill for pro- 
tection of property rights must be 
incorporated into future discussions 
on growth management issues.” It 
further stated that the rights of 
agricultural landowners are not 
superior to resource protection and 
must be “carefully balanced” to 
achieve the “appropriate” land use. 
According to the governor, agricul- 
tural land use decisions are not 
“statewide” concerns and decisions 
concerning the “appropriate” bal- 
ance must be determined at the lo- 


In Graham v. Estuary 
Properties, Inc., the 


leading Florida case, the 
Florida Supreme Court 


upheld a development 


order that required half 
of the owner’s property 


to remain in its 
natural state. 


cal level. This response begs the 
question: What constitutional and 
statutory property rights do agri- 
cultural property owners have in 
Florida? 


Constitutional Property 
Rights Defined 

The Fifth and 14th Amendments 
to the U.S. Constitution state: “[NJor 
shall private property be taken for 
public use, without just compensa- 
tion.”? The Florida Constitution is 
essentially the same, requiring 
“full” compensation.’ Land use or 
environmental regulations which 
“go too far” and require a private 
landowner to bear a burden that 
should be borne by the public are a 
taking of private property.‘ There is 
no bright line for determining “the 
point at which regulation becomes 
so onerous that it has the same ef- 
fect as an appropriation of the prop- 


erty through eminent domain or 
physical possession.”> However, 
courts consistently find that regu- 
lations are a taking only if they es- 
tablish a physical occupation, are 
arbitrary or capricious, or preclude 
all or virtually all economically vi- 
able uses.°® 

The leading Florida case is Gra- 
ham v. Estuary Properties, Inc. , 399 
So. 2d 1374 (Fla. 1981), cert. denied, 
sub. nom., Taylor v. Graham, 454 
U.S. 1083 (1981), in which the 
Florida Supreme Court upheld a 
development order that required 
half of the owner’s property (a large 
mangrove forest) to remain in its 
natural state. Because the action 
served a legitimate governmental 
purpose and allowed the landowner 
to enjoy an economically viable use, 
the court rejected the takings claim, 
and found that “an owner of land has 
no absolute and unlimited right to 
change the essential natural char- 
acter of his land so as to use it for a 
purpose for which it was unsuited 
in its natural state and which inju- 
ries [sic] the rights of others.” 


Rights to Nonagricultural Uses 

In determining whether a regu- 
lation denies a landowner all eco- 
nomically viable use, the focus is on 
the existence and value of permis- 
sible uses.’ The landowner bears 
the burden of showing that there is 
no available beneficial use of the 
property under the challenged regu- 
lation.® There is no right to any level 
of nonagricultural land use, such as 
residential, commercial, or indus- 
trial, as long as the allowed uses are 
“economically viable.”® Thus, as 


THE FLORIDA BAR JOURNAL/MARCH 2005 41 


| 
= 
+ 
| 


long as agricultural use is economi- 
cally viable, regulations may pre- 
clude all development. Under this 
line of reasoning, unless the denial 
of a density increase would leave the 
landowner with only uses that are 
not economically viable, it will gen- 
erally not constitute a “taking.” In 
Martin County v. Melyun R. Yusem, 
690 So. 2d 1288 (Fla. 1997), the 
Florida Supreme Court upheld a 
county’s decision not to “up-zone” 
agricultural lands, concluding that 
the county was not required to 
amend its comprehensive plan at 
the landowner’s request. The court 
held that landowners do not have a 
right to density increases, and ruled 
that decisions to deny requests for 
comprehensive plan changes are 
legislative decisions subject to the 
deferential “fairly debatable” stan- 
dard of review. 

In Martin County v. Section 28 
Partnership Ltd., 772 So. 2d 616 
(Fla. 4th DCA 2000), the Fourth Dis- 
trict rejected a taking claim against 
Martin County’s decision not to 
amend its comprehensive plan to 
change agricultural zoning. The 
court held that such decisions “will 
not be considered arbitrary and ca- 
pricious if [they have] a rational re- 
lationship with a legitimate gen- 
eral welfare concern.”!° The court 
found that “the record contains suf- 
ficient evidence establishing that 
the County’s comprehensive policies 
are based on rational and sound 
planning principles, designed to pre- 
serve agricultural lands, protect 
wetlands and environmental re- 
sources, ensure the efficient use of 
public resources and discourage ur- 
ban spraw!” and that because of the 
extent of the impact from the pro- 
posed density increase, the refusal 
to amend the plan bore a substan- 
tial relationship to a legitimate gov- 
ernmental interest. 

Thus, if agricultural uses are eco- 
nomically viable, local governments 
will typically be well within their 
police power and without “takings” 
liability if they decline to approve 
rezonings or comprehensive plan 
amendments on agricultural lands. 
Senate Bill 1712 would have 
granted legal entitlements of rural 


In Florida, so long 
as the approved 
zoning allows some 
economically viable 
use, a landowner is 
not entitled to 
more favorable 
or economically 
valuable zoning. 


or agricultural landowners to den- 
sity and use increases that they do 
not currently enjoy. 


Reductions in Allowable 
Use, Density, or Intensity 

Landowners are also not legally 
protected from reductions in allow- 
able use or intensity under the U.S. 
or federal constitutions unless they 
“go too far.” In Florida, there is no 
vested right to the continuation of 
current zoning, which can be re- 
duced for valid reasons." Thus, even 
“down-zoning” or increasing restric- 
tions is supported by both federal 
and Florida law. Because an owner 
is not guaranteed the most profit- 
able use of his land, but simply some 
use that can be economically carried 
out, an action which “down-zones” 
land or increases legitimate restric- 
tions is not invalid simply because 
it denies the highest and best use 
of the property.” 

Regulatory actions have been up- 
held against takings claims even 
where they dramatically diminished 
the value of the property, including 
impacts potentially as great as 95 
percent.’ In Florida, so long as the 
approved zoning allows some eco- 
nomically viable use, a landowner 
is not entitled to more favorable or 
economically valuable zoning. In Lee 
County v. Morales, 557 So. 2d 652, 
655 (Fla. 2d DCA 1990), rev. den., 
564 So. 2d 1086 (Fla. 1990), the Sec- 
ond District rejected a takings claim 
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against a “down-zoning” because the 
resulting densities were economi- 
cally viable and the reductions were 
not made arbitrarily, but for valid 
planning reasons based on a study. 
The court found that the county 
acted within its discretion to revise 
the zoning allowances based upon 
the new information presently avail- 
able. 

Changes to local government com- 
prehensive plans that reduce allow- 
able densities have specifically been 
addressed as potential takings. In 
Glisson v. Alachua County, 558 So. 
2d 1030 (Fla. lst DCA 1990), rev. 
denied, 570 So.2d 1304 (Fla. 1990), 
plan amendments that reduced den- 
sity from one unit per acre to one 
unit per five acres were not held to 
be takings since the change was not 
arbitrary, and the remaining uses 
were economically viable. The valid- 
ity of the amendments was strongly 
supported by the fact that they were 
adopted pursuant to the authority of 
Florida’s growth management laws. 

Thus, local governments’ hands 
are not tied when it comes to chang- 
ing existing planning and zoning 
provisions. If existing rules are no 
longer appropriate, government is 
not precluded from making changes 
that reflect current information. 
Planning and zoning is not a per- 
fect science and is often dependant 
on predicting the future and contin- 
gent on unknown factors. Govern- 
ment has significant flexibility to 
reduce use or density or increase 
restrictions, so long as the resulting 
rules allow some economically vi- 
able use and are not arbitrary. 

In determining whether regula- 
tions are arbitrary, or legitimate 
subjects of regulations, courts give 
significant deference to the judg- 
ment of the regulating body.'* The 
courts repeatedly take the stance 
that they will not become “super 
zoning boards” and have given 
regulating agencies much leeway to 
use their police powers to “down- 
zone” at their discretion, as long as 
that decision addresses a legitimate 
governmental concern and is sup- 
ported by competent and substan- 
tial evidence.'* Among the interests 
and issues that will be deemed le- 
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gitimate subjects of government 
regulation are preservation of resi- 
dential or historical character of a 
neighborhood,” protection of envi- 
ronmentally sensitive areas and 
pollution control,'® and issues rel- 
evant to compliance with growth 
management laws.”® 


Permit Conditions and 
Mitigation Requirements 
One potential “takings” scenario 
occurs when government conditions 
a development approval on a re- 
quirement that some portion of the 
land be preserved or dedicated for a 
public use or protection. The consti- 
tutionality of permit conditions, ex- 
actions, and mitigation require- 
ments arises often in the context of 
a permit condition that requires cer- 
tain portions of a parcel of land to 
be set aside, preserved, or dedicated. 
Such requirements are a valid tool 
for agencies when weighing prop- 
erty rights against the need to off- 
set development impacts to natural 
resources, community resources, or 
public facilities and services. Such 
conditions are generally legal and 
are not an invalid taking if they bear 
a rational nexus to the project’s im- 
pact and are “roughly proportional” 
in extent to the project’s impact.” 
Next, conditions that require 
some portion of private land to re- 
main in a natural condition, or be 
dedicated to a public use, are not a 
per se taking of the subject portion 
of the parcel. Courts determine 
whether a taking has occurred by 
viewing the end result of the regu- 
lation on the property “as a whole,” 
and not some distinct segment 
thereof.” Thus, zoning ordinances 
and environmental permitting rules 
and orders which preclude the use 
of certain portions of a parcel in or- 
der to mitigate for the development 
impacts allowed on other portions, or 
to prevent a public harm, are gener- 
ally not a taking. The caveat is that 
such restrictions must be for a legiti- 
mate public purpose and propor- 
tional to the development impacts.” 


Moratoria 
From time to time, the need arises 
for local governments to maintain 


the status quo during the pendency 
or implementation of a study, per- 
haps including the development or 
consideration and adoption of sub- 
stantial changes to a comprehensive 
plan or land development code. Tem- 
porary moratoria that are in effect 
for a reasonable time period, and are 
rationally related to a legitimate 
governmental purpose, are not a 
taking.” As long as there is a ratio- 
nal nexus between the moratorium 
and the legitimate purpose to be 
served by the policies and regula- 
tions to be developed during the in- 
terim period, a temporary morato- 
rium is not a taking. 

In Tahoe-Sierra Pres. Council, Inc. 
v. Tahoe Regional Planning Agency, 
535 U.S. 302 (2002), the U.S. Su- 
preme Court rejected a takings 
claim against a 32-month morato- 
rium on development while a pres- 
ervation plan for Lake Tahoe was 
being implemented. In Moviematic 
Industries Corp. v. Board of County 
Commissioners of Metropolitan 
Dade County, 349 So. 2d 667 (Fla. 
3d DCA 1977), the county imposed 
a building moratorium for the pur- 
pose of conducting and preparing a 
comprehensive study directed to the 
protection of the fresh water supply 
and the natural ecosystems in that 
part of the county. The court upheld 
the moratorium, holding that pro- 
tection of drinking water supplies 
and ecological systems are legiti- 
mate objectives of zoning resolu- 
tions and ordinances.** Thus, as at 
least one commentator has ob- 
served: “The typical land use regu- 
lation, even where it drastically in- 
terferes with use of property for a 
period of two or three years or re- 
vokes an existing use, is unlikely to 
be held to constitute a regulatory 
taking.””° 


Florida’s Statutory Property 
Rights: The Harris Act 
Florida law provides some addi- 
tional protections to owners of pri- 
vate land beyond those granted by 
the “takings” clause of either the 
U.S. or Florida constitutions. En- 
acted in 1995, Florida’s Bert J. Har- 
ris, Jr., Private Property Rights Pro- 
tection Act (“Harris Act”) is intended 


to require compensation in more 
cases than would be required under 
both the U.S. Constitution and the 
Florida Constitution.” Although the 
Harris Act represents a compromise 
between all of the stakeholders— 
landowners, government, environ- 
mentalists—the real effect of that 
compromise is undetermined. 

The Harris Act finds that the ac- 
tions of government 
may inordinately burden, restrict, or 
limit private property rights without 
amounting to a taking under the State 
Constitution or the United States Con- 
stitution. The Legislature determines 
that there is an important state inter- 
est in protecting the interests of private 
property owners from such inordinate 
burdens. Therefore, it is the intent of the 
Legislature that, as a separate and dis- 
tinct cause of action from the law of tak- 
ings, the Legislature herein provides for 
relief, or payment of compensation, 
when a new law, rule, regulation, or or- 
dinance of the state or a political entity 
in the state, as applied, unfairly affects 
real property. 

The act then creates the follow- 

ing cause of action on behalf of pri- 
vate property owners: 
When a specific action of a governmen- 
tal entity has inordinately burdened an 
existing use of real property or a vested 
right to a specific use of real property, 
the property owner of that real property 
is entitled to relief, which may include 
compensation for the actual loss to the 
fair market value of the real property 
caused by the action of government, as 
provided in this section. 


This cause of action does not ap- 
ply to “temporary impacts to real 
property.””’ 

The “inordinate burden” standard 
leaves much room for interpreta- 
tion. How much more protection to 
landowners and restriction on gov- 
ernment the Harris Act provides is 
highly questionable. The act re- 
quires compensation where regula- 
tion “inordinately burdens” a land- 
owner, while the constitution 
requires compensation where “all 
economically viable use” has been 
precluded. The act does not render 
government liable for any burden on 
the use or value of real property. The 
act defines “inordinate burden” as 
government action that has “di- 
rectly restricted or limited the use 
of real property such that the prop- 
erty owner is permanently unable 
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to attain (1) the reasonable, invest- 
ment-backed expectation for the 
existing use of the real property,” or 
(2) “a vested right to a specific use 
of the real property with respect to 
the real property as a whole,” or (3) 
“that the property owner is left with 
existing or vested uses that are un- 
reasonable such that the property 
owner bears permanently a dispro- 
portionate share of a burden im- 
posed for the good of the public, 
which in fairness should be borne 
by the public at large.”** 

This language is strikingly simi- 
lar to case law interpreting the tak- 
ings clause, which requires compen- 
sation when regulation prevents an 
owner from attaining her “reason- 
able, investment-backed expecta- 
tion,”” limits a vested right,*° or has 
such an adverse impact on the land- 
owner that “justness and fairness 
require the burden to be borne by 
the public at large.”*' Thus, while 
the express legislative intent is to 
“provide more protection,” the statu- 
tory definitions and decision factors 
track closely those used by courts 
under the “takings” clause. For this 
reason, the Harris Act is likely to 
be interpreted as granting rights not 
greatly in excess of those given by 
the constitution. Because the act 
uses the same terms of art as fed- 
eral takings case law to flesh out the 
meaning of “inordinate burden,” 
there is no clear basis—other than 
the general legislative intent that 
the bar be lower in Harris Act 
cases—upon which a court can de- 
termine when a burden should be 
deemed “inordinate.” Given that 
some of the constitutional cases 
have found fair market reductions 
of 80-90 percent not to be a “taking,” 
one can surmise that lesser reduc- 
tions would violate the statute. 
However, it is unlikely that a court 
would stray far from the constitu- 
tional line. 

There are no judicial interpreta- 
tions of the Harris Act to shed light 
on this issue. Only a limited num- 
ber of Harris Act cases have reached 
the courts, and they have been de- 
termined on procedural and other 
matters unrelated to the substan- 
tive liability standard. The most 


Neither the U.S. 
Constitution, the 
Florida Constitution, 
nor the Harris Act 
prevent local or state 
agencies from 
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use or environmental 
regulations. 


common result in such cases has 
been settlements. 


The Judicial Interpretations 
Florida appellate courts have de- 
cided only three Harris Act claims, 
with the Middle District of the fed- 
eral court sitting for an additional 
one, leaving wide-open the question 
of what this law means. Only one of 
these cases, Royal World Metropoli- 
tan v. City of Miami Beach, 863 So. 
2d 320 (Fla. 3d DCA 2003), ad- 
dresses a substantive issue. In that 
case, the Third District made no 
rulings about what constitutes an 
“inordinate burden,” but did rule 
that the Harris Act does not allow a 
defense of local government sover- 
eign immunity. The other Florida 
existing cases address purely pro- 
cedural issues.** In one federal case, 
a federal court denied a motion for 
removal of a Harris Act claim to fed- 
eral court, and instead remanded 
the matter back to state court.** 


Harris Act: Final Analysis 
The Harris Act is a compromise 
that preserves the state’s legitimate 
interests in growth management 
and environmental protection, so 
long as new regulations do not have 
so great an adverse impact on an 
individual landholder that a court 
would consider it “inordinate.” The 
act does not prohibit appropriate 
environmental protection and land 
use legislation. Even the sparse leg- 
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islative history of the act makes 
clear that the act was not intended 
to drastically affect Florida’s growth 
management or environmental 
laws.* The act should be viewed as 
requiring land use entities to 
proactively avoid property rights 
violations, by authorizing adminis- 
trative waivers and other mecha- 
nisms to avoid property rights suits 
where the strict application of new 
rules would likely violate property 
rights, and to act with common 
sense.*° While the act does provide 
some increment of additional pro- 
tection to landowners beyond that 
afforded by the constitution, it 
clearly does not preclude a local 
government’s ability to strengthen 
land use regulations or even “down- 
plan” or “down-zone” land for a valid 
planning reason. Ultimately, gov- 
ernment must continue to serve the 
public good and not fear the threat 
of Harris Act litigation, except in the 
rare case when its protections are 
truly violated. 


Conclusion 

Neither the U.S. Constitution, the 
Florida Constitution, nor the Har- 
ris Act prevent local or state agen- 
cies from strengthening land use or 
environmental regulations, includ- 
ing the “down planning” or “down- 
zoning” of land, when such actions 
are rationally related to legitimate 
governmental purposes. Neither are 
owners of agricultural or rural land 
guaranteed any increases in use or 
intensity. Florida’s Harris Act does 
provide some substantive rights to 
use and intensity beyond those 
granted by the federal or state con- 
stitutions, but these increased 
rights are likely incremental and 
not significant. In vetoing SB 1712, 
the governor struck a balance that 
allows existing and even future land 
use and environmental laws, rules, 
and ordinances to meet legitimate 
and changing public needs while 
guaranteeing agricultural and rural 
landowners their existing private 
property rights. O 
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The Status of Nonconforming Use Law in Florida 


or the past 30 years, Florid- 

ians enticed by the lure 

of new homes, gated com- 

munities, and other ameni- 
ties fled the coasts in a race to the 
center of the state.' As available 
land begins to run out, and faced 
with the reality of poor planning, 
inadequate infrastructure, and 
booming commute times, Floridians 
have begun a rediscovery of previ- 
ously developed coastal communi- 
ties.* Many local governments have 
taken steps to plan for this new 
wave of redevelopment. These plan- 
ning measures typically attempt to 
preserve a localized sense of iden- 
tity while requiring that sufficient 
infrastructure is provided in tan- 
dem with redevelopment.* The 
implementation of such planning 
measures frequently has the effect 
of causing existing uses or struc- 
tures to become “nonconforming.”* 
Accordingly, an understanding of 
the status of Florida law on noncon- 
forming uses and structures will 
become of critical import to prop- 
erty owners and developers as lo- 
cal governments plan for redevel- 
opment. 


Definition and Existing 
Methods of Elimination 

By definition, a nonconforming 
use or structure is one in which the 
use or structure was legally permit- 
ted prior to a change in the law, and 
the change in law would no longer 
permit the re-establishment of such 
structure or use.’ As the Fifth Dis- 
trict Court of Appeal noted in Lewis 
v. City of Atlantic Beach, 467 So. 2d 
751, 754 (Fla. 5th DCA 1985): 
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[t]he application of zoning regulations 
to restrict an existing use of property, 
resulting in substantial diminishing of 
its value, may constitute a “taking” by 
the governmental agency which re- 
quires the payment of compensation 
under well-established principles of con- 
stitutional law ....To avoid these con- 
sequences, zoning regulations generally 
“grandfather” the continuation of exist- 
ing nonconforming uses on property 
subject to the zoning classification. By 
the same token therefore, it is reason- 
able to conclude that the termination 
of such grandfathered nonconforming 
uses may result in a “taking” for consti- 
tutional purposes unless the basis of 
such termination accords with appli- 
cable legal principles. 


The operators and owners of such 
“grandfathered” or “nonconforming” 
uses or structures (collectively, “non- 
conforming uses”) routinely come 
into conflict with local governments 
when they seek to grow out their 
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businesses, enlarge their homes, or 
face unexpected difficulty in obtain- 
ing insurance or financing.° 
Florida courts generally recog- 
nize that nonconforming uses can 
be eliminated in four ways, through 
attrition, destruction, abandon- 
ment, and/or obsolescence.’ Attri- 
tion is the most direct method for 
eliminating a nonconforming use. 
Typically, a local government sets 
forth a specific time frame by which 
a nonconforming use must be ter- 
minated.*® The legal theory under- 
pinning attrition (also referred to 
as amortization)® is that the local 
government has placed the property 
owner on notice, and has provided 
sufficient time for the property 
owner to realize a return on his or 
her investment so as to avoid a dep- 
rivation of due process rights.’ At- 
trition can be problematic in that 
it is often difficult to determine the 
exact length of time necessary for 
a property owner to sufficiently re- 
alize the benefits of an investment. 


Amortization of 
Nonconforming Uses 

The seminal case in Florida 
standing for the proposition that a 
local government can amortize a 
nonconforming use is the case of 
Standard Oil Co. v. City of Tallahas- 
see, 183 F. 2d 410 (5th Cir. 1950). In 
Standard Oil, the Fifth Circuit up- 
held a Tallahassee ordinance that 
required the discontinuance of non- 
conforming gas stations within six 
months.'! The Fifth Circuit rea- 
soned that local governments may 
regulate to protect the welfare of 
citizens and that it was reasonable 
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to require discontinuance of gas sta- 
tions that were in close proximity 
to the state capitol, a school, and 
other residential uses.“ 

Subsequent decisions have re- 
fined the notion that a local govern- 
ment can cause the gradual discon- 
tinuance of a use. In Lamar 
Advertising Associates of East 
Florida, Ltd. v. City of Daytona 
Beach, 450 So. 2d 1145, 1150 (Fla. 
5th DCA 1984), the Fifth District 
Court of Appeal upheld a Daytona 
Beach ordinance that amortized 
nonconforming billboards within 10 
years. The Fifth District held that 
amortization provisions must pro- 
vide a reasonable opportunity for 
the property owner to realize a re- 
turn on his or her investment.'* 
However, the use of the reasonable 
standard requires a case-by-case 
analysis of the particular use in 
question in relation to the local 
government’s interest in eliminat- 
ing the use." 


Reestablishment 
After Destruction 

The timing involved in eliminat- 
ing a nonconforming use through 
amortization can be lengthy. Accord- 
ingly, many local governments place 
additional restrictions against the 
reestablishment of the nonconform- 
ing use in the event of destruction. 
Some local governments will not 
permit reconstruction or reestab- 
lishment of a nonconforming use if 
over 50 percent of the structure has 
been destroyed or if the cost of re- 
placing the nonconforming struc- 
ture would exceed 50 percent of the 
value of the structure prior to de- 
struction (the “50-percent rule”). 
Because instances of destruction are 
rare, conflicts over these forms of re- 
strictions generally manifest them- 
selves when the owner or operator 
of a nonconforming use applies for 
refinancing or attempts to sell the 
property.'® Because the 50-percent 
rule can impact desirable and eco- 
nomically viable businesses, it may 
not be appropriate for local govern- 
ments to apply it rigidly. 

Miami-Dade County’s experience 
in discouraging westward develop- 
ment illustrates the types of dis- 


putes that may occur over rigid ap- 
plication of the 50-percent rule. The 
Miami-Dade County Commission in 
concert with local businesses and 
area residents created an overlay 
zoning district for the east Kendall 
area, a suburb located approxi- 
mately 15 miles southwest of the 
city of Miami." The idea behind this 
Downtown Kendall plan was to cre- 
ate a viable mixed use development 
in east Kendall which would have 
the effect (in part) of discouraging 
further westward expansion.'* What 
made the county’s endeavor unusual 
was that east Kendall was already 
an economically vibrant area con- 
sisting of an enormously successful 
shopping mall and other established 
commercial and residential uses.'® 
The Downtown Kendall plan called 
for a series of changes to the orien- 
tation of buildings and changes to 
the road networks, including the 
narrowing of roadways in order to 
accommodate off-street parking.”’ In 
order to effectuate these changes, 
the Downtown Kendall plan imple- 
mented the 50-percent rule.*! 
Problems arose just after adop- 
tion of the Downtown Kendall plan 
when property owners realized that 
application of the 50-percent rule 
would hamper their ability to obtain 
insurance, financing for new im- 
provements, and permitting for al- 
ready planned renovations.” Sev- 
eral property owners including the 
owner of the shopping mail filed suit 
challenging the county’s adoption of 
the plan as a taking under the Bert 
J. Harris, Jr., Private Property 
Rights Protection Act.”* Over the 
course of the next six months, the 
claimants, along with Miami-Dade 
County and area residents, negoti- 
ated a comprehensive settlement to 
the dispute.” The county agreed not 
to apply the 50-percent rule if post- 
destruction building permits were 
obtained within one year. After the 
one-year period, the property owner 
would be required to rebuild in ac- 
cordance with the Code.” Whether 
Miami-Dade County’s approach 
should be followed by other local 
governments is a question of local 
policy. However, providing for the re- 
establishment of a nonconforming 


use after destruction within a set 
time period, or providing an alter- 
native process by which certain non- 
conforming uses can be legalized 
after public hearing,”* may be an ad- 
vantageous way of regulating exist- 
ing economically viable or desirable 
uses that do not suffer from the type 
of blight encountered in other areas. 


Discontinuance- 
Abandonment 

Another type of restriction gov- 
erning nonconforming uses prevents 
the reestablishment of a noncon- 
forming use when the use itself has 
been discontinued or abandoned.” 
Generally, local governments pro- 
vide that a nonconforming use may 
not be reestablished if the use has 
been dormant for a set period of 
time.”* A majority of courts outside 
of the state and at least one lower 
court in Florida have held that the 
burden of proof to establish a non- 
conforming use falls on the property 
owner.”? Once the nonconforming 
use has been established, the bur- 
den shifts to the local government 
to prove that the nonconforming use 
has been discontinued or aban- 
doned.*° 

In application to discontinuance 
regulations, Florida law is unclear 
as to whether the owner’s intent to 
abandon the use must be shown.*! 
The Florida Supreme Court has is- 
sued two seemingly contradictory 
opinions on the subject. In the case 
of City of Miami Beach v. State ex 
rel. Parkway Co., 174 So. 443 (Fla. 
1937), the Florida Supreme Court 
held that a use was not discontin- 
ued for the purpose of a Miami 
Beach ordinance if the use had been 
shut down for the purpose of reno- 
vations or repairs. However, in the 
case of Peters v. Thompson, 68 So. 2d 
581 (Fla. 1953), the Florida Su- 
preme Court held that the sale of 
liquor at a bar that had closed for a 
six-month period due to the bar 
owner's incarceration could not be 
reestablished. In that case, the 
county’s code prohibited the re- 
sumption of a nonconformity after 
the use had been discontinued for 
six months. The Florida Supreme 
Court stated, “[T]here is abundant 
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evidence that the nonconforming 
use of the premises . . . was discon- 
tinued for a period of more than six 
months, and the county commission- 
ers were not only justified in refus- 
ing a resumption of the business, 
but were prevented from doing so by 
[the regulation in question].”** It 
should be noted that the Florida 
Supreme Court found that no effort 
was made to renew the original li- 
quor license during the six-month 
period of time.** As such, this case 
may be distinguishable as one 
where the sheer weight of the evi- 
dence compelled the county to deny 
the permit.* 

A large number of courts outside 
of Florida have held that a showing 
of intent is necessary to establish 
discontinuance of a nonconforming 
use.*° However, a growing number 
of courts have held that the estab- 
lishment of a specific time frame in 
regulations prohibiting nonconform- 
ing uses from reestablishing consti- 
tutes an irrebuttable presumption 
of intent.*’ At least one lower court 
has adopted a compromise position. 

The 17th Circuit Court in and for 
Palm Beach County held that 
Florida law requires a showing of 
intent and that the provision of a 
time frame for discontinuance 
merely provides a rebuttable pre- 
sumption of intent to abandon. Cook 
v. the City of Lake Worth, 1 Fla. L. 
Weekly Supp. 383a (17th Cir., May 
26, 1993), aff'd, 626 So. 2d 1115 (Fla. 
4th DCA 1993) (per curiam). In Cook, 
the City of Lake Worth rezoned a 
building to commercial and multi- 
family use. The city’s rezoning ren- 
dered retail space in the building 
nonconforming.** The city’s code fur- 
ther provided that in the event a 
nonconforming use ceased for a pe- 
riod of six months or more, the non- 
conforming use could not be reestab- 
lished.** Despite numerous attempts, 
the property owner was not able to 
lease the property for retail uses over 
a six-month period due to an eco- 
nomic downturn.“ The court found 
evidence that the owner continu- 
ously attempted to rent out the re- 
tail space sufficient to rebut the pre- 
sumption of intent.*! 

Courts in other states have criti- 


Property owners 
may be successful 
where they can 
demonstrate to the 
court that a change 
in the nonconforming 
use does not differ 
substantially from 
the original 
nonconformity. 


cized the examination of intent in 
the context of an abandonment case 
as being “silly” because it encour- 
ages property owners who have ac- 
tually abandoned a nonconforming 
use to perjure themselves and be- 
cause such an analysis supersedes 
the intent of the local government.’ 
However, an examination of intent 
may be appropriate because Florida 
courts have long since established 
the ability of a local government to 
conduct quasi-judicial hearings and 
to weigh and discern the credibility 
of evidence.** Moreover, the local 
government’s interests are pro- 
tected by creating a presumption of 
intent based on the time frame nec- 
essary to establish abandonment. 
As such, the approach of the 17th 
Circuit (as affirmed by the Fourth 
District) may be seen as striking a 
balance between the rights of prop- 
erty owners to realize their invest- 
ment and the aim of local govern- 
ments in planning for their cities.** 


Obsolescence 

The final type of restriction gov- 
erning nonconforming uses requires 
the gradual elimination of a noncon- 
forming use through obsolescence. 
Typically, local governments pro- 
hibit expansion or enlargement of 
the nonconforming use which pro- 
hibition, it is thought, render the use 
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obsolete over time.** However, prob- 
lems arise as to the precise mean- 
ing of an expansion or enlargement. 
The results of these disputes gener- 
ally hinge on the facts of each case.*® 
In deciding such cases, courts will 
look to such factors as a change in 
the scope*’ or volume, geographic 
size, or area of the nonconforming 
use,** whether additional types of 
use permits are necessary to accom- 
modate the proposed expansion (e.g., 
a liquor license),** and whether the 
expansion increases residential den- 
sity or the need for infrastructure.” 
However, a change in ownership in 
and of itself does not terminate a 
nonconforming use.°*! 

Property owners may be suc- 
cessful if they can demonstrate to 
the court that a change in the non- 
conforming use does not differ 
substantially from the original 
nonconformity.” If a property 
owner is unsuccessful, questions 
have arisen as to whether a non- 
conforming use can be preserved 
upon the removal of the addition. 
This issue was addressed in the 
case of 3M National Advertising 
Co. v. City of Tampa Code Enforce- 
ment Bd., 587 So. 2d 640 (Fla. 2d 
DCA 1991). In that case, a bill- 
board owner attached a replica of 
an airplane atop a nonconforming 
billboard.** In the absence of any 
code provision to the contrary, the 
Second District held that the non- 
conforming use could be restored 
if the billboard could be restored 
to its prior state upon removal of 
the model.** 


Conversion of Nonconforming 
Uses to Conditional 
Nonconforming Uses 
Ultimately, local governments are 
charged with the interpretation and 
enforcement of their codes and their 
interpretation will not be overruled 
unless it is clearly erroneous.» To 
that end, local governments may 
also convert nonconforming uses 
into conditional conforming issues. 
That is, the local government allows 
for an expansion of a nonconform- 
ing use while simultaneously plac- 
ing additional limitations on the 
nonconformity. An illustration of 
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this approach can be seen in the case 
of Smalley Logics Corp. v. Dade 
County, 176 So. 2d 574 (Fla. 3d DCA 
1965). 

In Smalley Logics Corp, Miami- 
Dade County approved a special 
variance permit to allow a nine-acre 
expansion of a nonconforming air- 
port.*° The county commission uti- 
lized the variance as a means of 
regulating the size of the aircraft 
that could land at the airport and 
further prohibited night landings.” 
The Third District subsequently 
upheld enforcement of the variance 
conditions which later resulted in 
closure of the entire airport.*® 


Nonconforming Lots 

Another problem faced by local 
governments and property owners 
is whether restrictions on expansion 
or enlargement of a nonconforming 
lot can be enforced. Nonconforming 
lots are problematic since there may 
not be an existing use on the prop- 
erty or even a permissible use ab- 
sent a variance. The majority rule 
outside of Florida is that subdivision 
approval by itself does not vest de- 
velopment of a lot that has become 
substandard by change of regula- 
tion.*® The Third District Court of 
Appeal recently examined this issue 
in Monroe County v. Ambrose, 866 
So. 2d 707 (Fla. 3d DCA 2003), rev. 
denied, 880 So. 2d 1209 (Fla. 2004). 
In Ambrose, the court held that a se- 
ries of plats recorded between 1924 
and 1971 did not automatically vest 
development of those properties and 
preclude application of subsequent 
environmental development restric- 
tions for properties in the Florida 
Keys.” 

The Third District in Ambrose pri- 
marily analyzed whether area of 
critical state concern regulations 
applicable to the Florida Keys could 
be applied to old subdivisions.® 
However, in so doing, the Third Dis- 
trict engrafted common law prin- 
ciples in its analysis of the stat- 
utes.” The Third District held that: 


Florida common law provides that 
vested rights may be established if a 
property owner or developer has (1) in 
good faith reliance, (2) upon some act or 
omission of government, (3) made such 


a substantial change in position or has 
incurred such extensive obligations and 
expenses (4) that it would make it highly 
inequitable to interfere with the ac- 
quired right .... The theory behind 
vested rights is that “a citizen is entitled 
to rely on the assurances and commit- 
ments of a zoning authority and if he 
does, the zoning authority is bound by 
its representations... However, the mere 
purchase of land without more does not 
create a right to rely on existing zoning 
.... Jt would be unconscionable to allow 
the Landowners to ignore evolving and 
existing land use regulations under cir- 
cumstances when they have not taken 
any steps in furtherance of developing 
their land.® 


Owners of nonconforming lots can 
generally be broken into two catego- 
ries: those who own lots capable of 
lot assemblage, and those who do 
not. Because minimum lot size regu- 
lations may have the effect of pro- 
hibiting all development on the 
property, such properties may 
qualify for a variance. Florida vari- 
ance law requires that the applicant 
establish a characteristic unique to 
the property which renders it virtu- 
ally impossible to use it for the pur- 
pose or in the manner for which it 
is zoned. Moreover, the hardship 
cannot be self-created. 

Generally, lots that are incapable 
of lot assemblage have been held to 
qualify for a variance where it can 
be shown that failure to grant the 
variance would prohibit any mean- 
ingful use of the property. Anon v. 
City of Coral Gables, 336 So. 2d 420 
(Fla. 3d DCA 1976). By contrast, lots 
that are capable of lot assemblage 
will not generally qualify under the 
hardship test.*° One way around 
this problem is to excuse such lots 
from the more modern minimum lot 
size requirements.” 


Conclusion 

The foregoing constitutes a sum- 
mary of Florida law on the subject 
of nonconforming uses. As can be 
readily observed, Florida courts 
have struggled to find the right bal- 
ance between protecting the rights 
of property owners versus the local 
government’s desire to promote or- 
derly redevelopment. Although the 
focus of a future article, the author 
notes that the only meaningful so- 
lution available to property owners 


and local governments rests in mu- 
tual respect between the aims of 
property owners and developers to 
utilize their property consistent 
with their investment backed ex- 
pectations and the aim of local gov- 
ernment to promote orderly rede- 
velopment. O 


! See generally Florida Department of 
Community Affairs, Division of Com- 
munity Planning, Program Summary 
2003, www.dca.state.fl.us/fdepIDCP/ 
programsummary2003.pdf (last modi- 
fied February 23, 2004); National Parks 
Service, Effects of Population Growth on 
Everglades National Park (last modified 
February 23, 2004). 

2 See generally Robin Benedick, Hol- 
lywood Beach City is Preparing a New 
Oceanfront Look,Sun SENTINEL, January 
25, 2004, at 6H; Robin Benedick, Pom- 
pano Beach Finding Balance Between 
Residents, High-Rise Interest is Tall Or- 
der, Sun SENTINEL, January 25, 2004, at 
7; Mary Shanklin, Downtown Plan Dic- 
tates New Homes in Old Styles, ORLANDO 
SENTINEL, October 8, 2000, at Al. 

Depending on the coast, the policy 
of encouraging redevelopment of 
Florida’s coastal cities is often referred 
to as “Eastward Ho!” or “Westward Ho!” 

3 See generally Carlos Moncad, Mak- 
ing it in Midtown, Business and 
Homeowners Fear that St. Petersburg’s 
Proposal to Redevelop and Revitalize 
the Area Will Force Them to Leave, 
TamPA TRIBUNE, July 27, 2003, at Al. 

4 See generally Joan Mciver, Shift in 
Zoning Leaves Nail Salon in Limbo, 
Miami HERALD, September 6, 1992, at 
3B. 

5 See, e.g., JPM Inv. Group, Ince. v. 
Brevard County Bd. of County Commis- 
sioners, 818 So. 2d 595 (Fla. 5th D.C.A. 
2002), citing §62-1181, Brevard County 
Code. 

® See generally Roxana Soto, Tough 
Business Zoning Rules Create a Storm, 
Miami HERALD, July 18, 1999, at 5NE; 
Dan Keating, Land-Use Rules Limit 
Renovations, Miami Heratp, December 
15, 1992, 18. 

73M Nat. Advertising Co. v. City of 
Tampa Code Enforcement Bd., 587 So. 
2d 640, 641 (Fla. 2d D.C.A. 1991). 

8 See, e.g., City of Homestead, Fla., 
Code §32-5. That section requires the 
amortization of all nonconforming 
building colors within two years of the 
effective date of the code provision. 

® Lewis v. City of Atlantic Beach, 457 
So. 2d 751, 754 (Fla. 1st D.C.A. 1985). 

10 F.B. Elliot Adv. Co. v. Metropolitan 
Dade County, 425 F. 2d 1141, 1155 (5th 
Cir. 1970). 

1 Standard Oil, 183 F.2d at 412. 

2 Td.; see generally Lambros Ince. v. 
Town of Ocean Ridge, Florida, 392 So. 
2d 993 (Fla. 4th D.C.A. 1981) (indirectly 
upholding ordinance amortizing certain 


THE FLORIDA BAR JOURNAL/MARCH 2005 49 


commercial uses within 40 years of con- 
struction of the improvement or within 
20 years of the ordinance rendering the 
commercial use nonconforming where 
property owner failed to satisfy burden 
of demonstrating that ordinance was 
arbitrary). 

18 Lamar, 450 So. 2d 1145, 1150. 

14 It should be noted that the legisla- 
ture requires local governments to com- 
pensate billboard owners for forced re- 
moval of nonconforming billboards 
adjacent to certain highways. See Fa. 
Stat. §479.41 (West 2004); see also T- 
Mare, Inc. v. Pinellas County, 804 F. 
Supp. 1500 (M.D. Fla. 1992) (upholding 
a one-year amortization period for an 
adult bookstore). 

Rigid application of amortization pe- 
riods may not be appropriate in all set- 
tings. Accordingly, some local govern- 
ments provide for the expansion or 
enlargement of the amortization period 
upon public hearing approval. 

15 See generally Steven P. Lee, Fleta A. 
Stamen, & Mark S. Meland, The 50% 
Rule: A Primer for Real Estate Lawyers, 
68 Fia. B.J. 92 (Oct. 1994). 

16 See generally Roxana Soto, Tough 
Business Zoning Rules Create a Storm, 
Miami HERALD, July 18, 1999, at 5NE; 
Dan Keating, Land-Use Rules Limit 
Renovations, Miami Heratp, December 
15, 1992, 1B. 

17 Don Finefrock, Mall Resists Kendall 
Plan, Dadeland Raises Demolition 
Fears, Miami HERALD, October 14, 2000, 
at 1B. 

"Td. 

gt 

22 Td. 

23 Fia. Stat. §70.001 (West 2004); Mi- 
ami-Dade County Resolution No. R-59- 
02 (Adopted January 29, 2002). 

6 See, e.g., City of Clearwater, Fla. 
Code §6-109. That section allows for the 
termination of nonconforming status 
upon the provision of certain offsite im- 
provements and after approval at pub- 
lic hearing. 

27 Some courts in other states inter- 
pret the terms “discontinue” and “aban- 
don” differently. In those states, the 
term “discontinue” does not require a 
showing of intent, whereas use of the 
term “abandon” does. See generally, 
Dandy Co. v. Civil City of South Bend, 
County-City Complex, 401 N.E. 2d 1380, 
1383 (Ind. App. 1980). The Florida Su- 
preme Court refused to provide a dis- 
tinction between the terms in the case 
of Crandon v. State, 158 Fla. 133 (Fla. 
1946) (“[W]e are not required to deter- 
mine whether discontinuance . . . con- 
templates an intent to abandon the use 
of the property. Neither are we required 
to say that discontinuance is synony- 
mous with abandonment.”). However, 
the modern view is that the terms are 
synonymous. See Cook v. the City of 
Lake Worth, 1 Fla. L. Weekly Supp. 383a 


(17th Circuit Court in and for Palm 
Beach County, May 26, 1993), aff'd, 626 
So. 2d 1115 (Fla. 4th D.C.A. 1993) (per 
curiam), citing Appeal of Indianhead, 
Inc., 198 A. 2d 522 (Pa. 1964). 

28 See, e.g., City of West Palm Beach, 
Fla. Code §94-513(c)(3). That section 
prohibits restoration of certain types of 
nonconforming uses if the use has been 
abandoned for 180 consecutive days. 

29 See Curran v. City of Maitland, 6 
Fla. L. Weekly Supp. 586a (9th Judicial 
Circuit in and for Orange County, July 
6, 1999). See also Pappas v. Zoning 
Board of Adjustment of the City of 
Philadelphia, 589 A.2d 675, 676 (Pa. 
1991); LaTrobe Speedway, Inc. v. Zon- 
ing Hearing Board of Unity Township, 
Westmoreland County, 720 A.2d 127 
(Pa. 1998); Faith Presbyterian Church 
v. Bensalem Township Zoning Hearing 
Board, 538 A.2d 135 (1987). Van Sant 
v. City of Everett, 849 P.2d 1276 (Wash. 
1993); Martin v. Beehan, 689 S.W.2d 29, 
31 (Ky. 1985). 

31 Discontinuance due to interference 
by the local government does not con- 
stitute abandonment. See Crandon v. 
State at. rel. Uricho, 28 So. 3d 159 (Fla. 
1946) (holding that temporary closure 
of nonconforming airport due to war 
regulations did not constitute discon- 
tinuance of nonconforming use). 

382 Peters, 68 So. 2d 581. 

33 Td. at 583. 

35 See also Estes Exp. Lines v. Metro- 
politan Dade County Environmental 
Quality Control Rd., 716 So. 2d 352 
(Fla. 3d D.C.A. 1998) (“Where there is 
a period of nonuse because of the finan- 
cial inability of the owner to continue 
in business, . . . the requisite intent to 
abandon is lacking, and the right to 
resume the nonconforming use when 
opportunity presents itself is not lost.”) 
(dictum). 

36 Grushkin v. Zoning Bd. of Appeals 
of City of Norwalk, 227 A. 2d 98, 100 
(Conn. Comm. P1. 1967); A. T. & G, Inc. 
v. Zoning Bd. of Review of Town of north 
Smithfield, 322 A. 2d 294 (R.I. 1974). 

37 See also Hazel Hartley v. City of 
Colorado Springs, 764 P. 2d 1216 (Cob. 
1988) (refusing to assess the property 
owner’s intent to abandon a noncon- 
forming use where the ordinance pro- 
vided that a nonconforming use would 
be extinguished if not in use for a year); 
State v. Burt, 166 N.W. 2d 207, 209 
(Wisc. 1969) (“[T]he proposition that the 
subjective test of voluntary abandon- 
ment is to be rejected in the face of a 
definitive legislative time limit.”); 
League to Save Lake Tahoe v. Crystal 
Enterprises, 685 F.2d 1142 (9th Cir. 
1982) (“A nonconforming use may be 
terminated by ordinance after the lapse 
of a reasonable time period of time re- 
gardless of whether the property owner 
intends to abandon the use.”); c.f. Lytle 
Co. v. Clark, 491 F. 2d 834 (10th Cir. 
1974) (holding that intent to abandon 
need not be shown when the zoning or- 
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dinance specifies a time period for ter- 
minating the nonconforming use.); 
BAML Realty v. State of New York, 314 
N.Y.S. 2d 1013 (N.Y. App. Div. 3 1970) 
(“under an ordinance . . . providing that 
the nonconforming use shall not be re- 
established if discontinued for over one 
year, the nonconforming use which has 
ceased for the prescribed reasonable pe- 
riod of time may not be resumed, irre- 
spective of the absence of intent to 
abandon.”). 

The timeframe given for discontinu- 
ance must be reasonable. See Showboat 
Adult World Corp. v. Brevard County, 2 
Fla. L. Weekly Supp. 217a (18th Judi- 
cial Circuit in and for Brevard County, 
October 5, 1993) (holding that 15 days 
was not a sufficient time period for 
abandonment of an adult bookstore was 
inadequate). 

38 Cook, 1 Fla. Law Weekly Supp. 383a. 

41 See also Maroon v. Miami-Dade 
County, 6 Fla. L. Weekly Supp. 754d 
(11th Judicial Circuit in and for Miami- 
Dade County) (holding that county com- 
mission did not depart from essential 
requirements of law when it deter- 
mined that apartment building had not 
lost its nonconforming status by virtue 
of having been temporarily vacant for 
six months when owner continued to 
make repairs, kept utilities running, 
and negotiated future rental of the 
property); Amnesia Holding, Inc. v. City 
of Miami Beach, 6 Fla. L. weekly Supp. 
252a (11th Judicial Circuit in and for 
MiamiDade County, January 29, 1999) 
(6 Fla. L. Weekly Supp. 252a), reh ‘g 
denied, 6 Fla. L. Weekly Supp. 315a 
(holding that city failed to demonstrate 
intent to abandon nonconforming night- 
club lost nonconforming status by fail- 
ing to provide continuous meal service). 

#2 See Hartley, 764 P. 2d 1216 (“[T]he 
rule that intent to abandon must be 
shown before discontinuing the noncon- 
forming use . . . produces results that 
are not only unfortunate but silly be- 
cause it encourages property owners 
who have actually abandoned their 
nonconforming use to commit perjury, 
and because it not only disregards but 
supersedes the intention of the legisla- 
tive body that designed the ordi- 
nance.”); Anderson v. City of Paragould, 
695 S.W. 2d 851, 852 (Ark. App. 1985). 

48 See generally Broward County v. 
G.B.V. Intern, Ltd., 787 So. 2d 838 (Fla. 
2001); Board of County Commissioners 
of Brevard County v. Snyder, 627 So. 2d 
469 (Fla. 1993). 

‘4 Another practical problem for the 
courts is how exacting a local govern- 
ment needs to be in calculating the dis- 
continuance period. At least one lower 
court in Florida has held that a code 
enforcement officer’s testimony that a 
nonconforming use had ceased during 
several unspecified site visits did not 
constitute substantial competent evi- 
dence. See Butler v. Orange County, 10 
Fla. L. Weekly Supp. 281a (9th Judicial 
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Circuit in and for Orange County, Feb- 
ruary 3, 2003) (holding that testimony 
of a code enforcement officer that he 
did not witness the nonconforming use 
in progress during site visits where the 
dates were not specified does not con- 
stitute substantial competent evidence 
sufficient to terminate a nonconform- 
ing use). See generally Broward County 
v. G.B.V. Intern, Ltd., 787 So. 2d 838 
(Fla. 2001); Board of County Commis- 
sioners of Brevard County v. Snyder, 627 
So. 2d 469 (Fla. 1993). 

4 See, e.g., City of Jacksonville, Fla. 
Code §656.702(a). That section permits 
nonconforming Uses to continue, how- 
ever, it prohibits the extension or en- 
largement of the use. Section 656.702(b) 
further requires that the nonconform- 
ing use be confined to the area occu- 
pied when the use became nonconform- 
ing. 

46 See Jonston v. Orange County, 342 
So. 2d 1031 (Fla. 4th D.C.A. 1977) (hold- 
ing that the replacement of noncon- 
forming single mobile homes with 
doublewide mobile homes did not con- 
stitute an unlawful expansion of a non- 
conforming use where the county had 
failed to present evidence demonstrat- 
ing that there was a net increase in 
units, and that the switch to doublewide 
units resulted in an increase in residen- 
tial density. But cf Bixler v. Pierson, 188 
So. 2d 681 (Fla. 4th D.C.A. 1966) (hold- 
ing that replacement of a nonconform- 
ing trailer with a larger trailer consti- 
tuted a prohibited alteration, extension, 
and enlargement of a nonconforming 
structure). 

47 Marine Attractions, Inc. v. City of St. 
Petersburg Beach, 224 So. 2d 337 (Fla. 
2d D.C.A. 1969) (holding that an addi- 
tion of an amusement park constituted 
an unlawful expansion of a marine 
theme park). 

48 See Town of Redington Shores v. 
Inocenti, 455 So. 2d 642 (Fla. 2d D.C.A. 
1984) (holding that second story addi- 
tion to nonconforming residence consti- 
tuted an unlawful expansion); Dowd v. 
Monroe County, 557 So. 2d 63 (Fla. 3d 
D.C.A. 1990) (holding that addition of 
25 units to a nonconforming motel con- 
stituted an unlawful expansion). 

49 JPM Inv. Group, Inc. v. Brevard 
County Bd. of County Commissioners, 
818 So. 2d 595 (Fla. 5th D.C.A. 2002) 
(holding that nonconforming restau- 
rant could not add liquor service to ex- 
isting service of wine and beer). 

50 Jonston, 342 So. 2d 1031. 

51 See City of Miami Beach v. Arlen 
King Cole Condominium Ass'n, Inc., 302 
So. 2d 777 (Fla. 3d D.C.A. 1974). 

52 See Miller v. Berg, 104 So. 2d 658 
(Fla. 2d D.C.A. 1958) (holding that a 
nonconforming boatyard could change 
its method of doing business from work- 
ing on wooden boats to steel boats). 

53 3M National Advertising Co., 587 So. 
2d 640. 

54 Td. at 641. 

55 Las Olas Tower v. City of Fort Lau- 
derdale, 742 So. 2d 308 (Fla. 4th D.C.A. 


1999). 

56 Smalley Logics Corp., 176 So. 2d 574. 

58 Td. at 578; see also Peabody v. Town 
of Windham, 703 A2d 886 (N.H. 1997) 
(upholding a determination by a board 
of adjustment allowing an expansion of 
a nonconforming well drilling business 
upon conditions restricting the size and 
scope of equipment and vehicles to be 
brought on site); Miller Pump Service, 
Inc. v. Worcester Township Zoning Hear- 
ing Board, 428 A. 2d 779 (Pa. Cmwlth. 
Ct., 1981) (holding that a nonconform- 
ing sign could be replaced elsewhere on 
the property for the purpose of attract- 
ing new business upon the condition 
that other nonconforming structures on 
the property be removed and that illu- 
mination of the site be prohibited); 
Edmonds v. Los Angeles County, 255 P. 
2d 772 (Cal. 1953) (upholding a deci- 
sion of a state land planning agency to 
authorize the continuation and enlarge- 
ment of a nonconforming use upon con- 
dition that the use would terminate 
within a fixed period of time). 

59 Compare L.M. Everhart Construc- 
tion, Inc. v. Jefferson County Planning 
Commission, 2 F.3d 48 (4th Cir. 1993) 
(“The Company makes much of the fact 
that the Planning Commission ‘ap- 
proved’ the subdivision plat for [the 
property] in 1985 and argues that the 
approval created a vested right to [de- 
velop a section of the property] as ap- 
proved, i.e., without side setback re- 
quirements. This argument is 
tantamount to an assertion that, once 
approved, a subdivision plat is exempt 
from all future zoning and subdivision 
regulations. We can find no court that 
has adopted such a broad conception of 
vested rights ....The very cases upon 
which the Company relies recognize the 
majority rule that even the issuance of 
a building permit—a part of the con- 
struction process that occurs long af- 
ter the approval of a subdivision plat— 
does not vest rights against future 
changes in zoning regulations.”); 
Bianchi v. City of Cupertino, 944 F.2d 
908 (9th Cir. 1991) (plat recordation 
without additional reliance did not es- 
tablish vested rights); In re McCormick 
Management Co., mc, 547 A.2d 1319 (Vt. 
1988) (holding that a developer did not 
have vested rights when it waited 15 
years after the date of filing its plat and 
adoption of the town’s zoning ordinance 
to develop the antiquated lots); Gisler 
v. Madera, 112 Cal. Rptr. 919 (Cal. Ct. 
App. 3d 1974) (“[I]n the absence of ex- 
penditure of funds or improvement of 
the subdivision properties, appellants 
acquired no vested right by the mere 
recordation of the subdivision map.”); 
Goslin v. Zoning Board of Appeals of 
City of Park Ridge, 351 N.E. 2d. 299 (Ill. 
App. 1976) (“The mere fact that the 
property was platted prior to the en- 
actment of the zoning ordinance does 
not give the purchaser any right to de- 
velop what has since become a anti- 
quated lot”); and Showers v. Town of 


Poestenkill Zoning Board of Appeals, 
176 A.D.2d 1157 (N.Y. App. Div. 1991) 
(denying developer’s petition to permit 
development of antiquated lots where 
developer failed to show sufficient reli- 
ance on prior plat and where developer 
could assemble several antiquated lots 
in a manner that complied with code 
requirements). 

6° Ambrose, 2003 WL 22900537 at *3. 

oid. 

63 Td. (emphasis added) (citations 
omitted). 

84 See generally Miami-Dade County 
v. Brennan, 802 So. 2d 1154 (Fla. 3d 
D.C.A. 2001); Hemisphere Equity Re- 
alty Co. v. Key Biscayne Property Tax 
Payers Assn., 369 So. 2d 996 (Fla. 3d 
D.C.A. 1979). 

8° The act of purchasing a noncon- 
forming lot with actual or construc- 
tive knowledge of its nonconforming 
status does not constitute a self-cre- 
ated hardship. See Anon v. City of 
Coral Gables, 336 So. 2d 420 (Fla. 3d 
D.C.A. 1976). The same is not true for 
nonconforming uses. See Elwyn v. City 
of Miami, 113 So. 2d 849 (Fla. 3d 
D.C.A. 1959). 

66 Maturo v. City of Coral Gables, 619 
So. 2d 455 (Fla. 3d D.C.A. 1993) (re- 
jecting an argument that seven regu- 
larly shaped lots that were capable of 
development (albeit at a lesser den- 
sity and height) qualified for a hard- 
ship variance.) See also Showers v. 
Town of Poestenkill Zoning Board of 
Appeals, 176 A.D.2d 1157 (N.Y. App. 
Div. 1991) (variance would not be up- 
held to permit development of anti- 
quated lots where developer could as- 
semble several antiquated lots in a 
manner that complied with code re- 
quirements). 

87 See, e.g., Miami-Dade County, Fla. 
Code §33-7(b). That section sets forth 
alternative development standards 
for nonconforming lots that predated 
the county’s minimum lot size re- 
quirements. 


Mark A. Rothenberg is an attor- 
ney with the planning and land use law 
firm of Siemon & Larsen, P.A. in Boca 
Raton. He has extensive experience in 
representing developers, property owners, 
and municipalities in all phases of the 
development process. Mr. Rothenberg 
previously served as deputy city attor- 
ney for the city of Homestead and the 
town of Miami Lakes. He received his 
B.S. from Florida State University and 
J.D., magna cum laude, from the Uni- 
versity of Miami where he was awarded 
the Order of the Coif and served on the 
editorial board of the Law Review. 

This column is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, Laird A. Lile, chair, and 
William P. Sklar and Richard R. Gans, 
editors. 
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The Bench 
By Thomas E. Brennan 
Reviewed by Peggy L. Miller 

Proving that some people can do 
just about everything, Justice 
Brennan, founder of Cooley School, 
excellent golfer and squash player, 
and former chief justice of the Michi- 
gan Supreme Court, has produced an 
entertaining tale of politics and in- 
trigue set against a background of 
justice and courtroom anticsin his 
novel, The Bench. Judge Brennan now 
maintains homes in Michigan and 
Florida. Having served as the young- 
est chief justice in Michigan history, 
Brennan is uniquely qualified to pro- 
vide us mere mortals with a peek into 
this rarefied air. Fiction is interwo- 
ven with actual events and histori- 
cal time lines that bring the book to 
life. If you have ever lived in Michi- 
gan or vacationed in Canada, as most 
Michiganders do, you will appreciate 
the references to Detroit, East Lan- 
sing, The Grand Hotel, and Lake 
Chapleau. I don’t think we have 
stumbled upon the next Grisham, but 
the writing is clever and the story, 
while not great, is good enough to 
sustain your interest. 

There were many witty passages 
such as “I will vote to affirm. I don’t 
care if the ghost of Judge Learned 
Hand appears to me in a dream with 
a writ of hocus pocus.” And there are 
many amusing scenes such as the one 
with a chief justice struggling might- 


Books. 


ily to open a cereal box while eschew- 
ing female assistance. 

The characterizations are, how- 
ever, sometimes inconsistent. Par- 
ticularly unpalatable is the conser- 
vative Alton Henry. He called a 
visiting woodchuck a “black bastard” 
and used the term “wetback,” and yet 
we are expected, I think, to see him 
as a loveable curmudgeon. It didn’t 
work for me; I didn’t like him at all. 

My final criticism is that when the 
“murder” mystery is resolved, it is 
done amateurishly with an “Aha!” And 
it is a little disconcerting that the ed- 
iting is very substandard. I counted 
at least a dozen typographical errors 
and one incorrect use of terminology 
(“slight of hand” rather than sleight 
of hand). But the fun examples of how 
different newspapers reported the 
same event were enough entertain- 
ment for me to recommend this book. 

Judge Brennan’s book, The Bench, 
is available online at Amazon.com for 


$22.95. It is 461 pages long. 
Peggy Lou Miller is a Bar member 
from University Park. 


The Supreme Court 
and the Constitution 
By Robert E. Riggs 

In Corrupted by Power: The Su- 
preme Court and the Constitution, 
Riggs shows how the Supreme Court 
has amended the Constitution by re- 
pudiating its previous decisions when- 
ever past principles offend the present 
preferences of five or more justices. 


Corrupted by Power discusses this 
contemporary problem by highlight- 
ing judicial revision of the Constitu- 
tion under chapter heading such as 
“Protecting Obscene Speech,” “Fabri- 
cating More Rights,” and “ A Right to 
Advocate Crime.” 

The author is professor of law 
emeritus at Brigham Young Univer- 
sity. The book (324 pages) is available 
from Amazon and www.iuniverse.com 
for $23.95 (paperback). 


Elders on Trial 
By Howard Eglit 

In Elders on Trial: Age and Ageism 
in the American Legal System, the au- 
thor discusses the intersection of ag- 
ing Americans with the U.S. legal sys- 
tems to illuminate the consequences 
of a pervasive bias in contemporary 
society. 

By coupling the ballooning older 
population with the legal system, 
Eglit says, the conclusion follows that 
laws, regulations, judicial rulings, 
and governmental policy issues will 
affect more and more older people. 

Elders on Trial offers solutions and 
guides for mitigating the negative 
aspects that age plays in the legal 
process and provides timely consid- 
eration of an urgent challenge. 

Howard Eglit is a professor of law 
at Illinois Institute of Technology. His 
book (424 pages, $49.95) is available 
from the University Press of Florida 
at 800-226-3822 or www.upf.com. 


April 2005 CLE Video Replays 


Advanced Evidence 
(#0209) 


Jacksonville, April 1 
Omani Hotel #154 


* * * 


Family Law Alimony 
and Child Support 
(#0214) 
Jacksonville, April 21 
Omni Hotel #154 
Tallahassee, April 22 
The Florida Bar Annex #054 


For registration information, see 
www.flabar.org or call CLE 
Registrations at 850/561-5831. 
On-site registration is by check 
only; however, please 
verify programming with 
CLE Registrations before 
making plans to attend. 


Basic Federal 


Practice (#0210) 
Tallahassee, April 7 


The Florida Bar Annex Rm. 114 #054 


West Palm Beach, April 7 
Palm Beach Co. Bar Assn. #232 
Fort Myers, April 8 
Holiday Inn Riverwalk #170 
Pensacola, April 14 
Northwest Fla Legal Services #277 
Saint Petersburg, April 14 
Bar Association #263 
Sarasota, April 21 
Hyatt Hotel #042 
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Lawyer Services 


ATTORNEY REFERRAL SERVICES EXPERT WITNESS CONTINUED 


@ A-A-A Attorney Referral Service ~ 

Every month over 13,000 people Call seeking a 
Lawyer due to our Innovative Marketing Strate- 
gies. Call today - Is your phone ringing like it 
used to? 

1-800-733-5342 

1-888-669-4345 


AUTOMOTIVE | 


FORENSIC SERVICES 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, Fraud, 
Bad Faith, Faulty Repair. State/Nationwide,¢ 
Salvatore R. Raimondi, Sr., (561) 832-6022, 
website: www.forensicmechanic.com 

E-mail: AFSASSOCIATES @AOL.COM. 


BOOKS : 


@ Save 50% on law books. Call National Law 
Resource, America’s largest law book dealer. 

We BUY and SELL. Visa/AX Excellent Condition. 
Your Satisfaction Guaranteed. 800-886-1800 
www.nationallaw.com 


EXPERT WITNESS 


Handwriting 


@ American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, FI 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
throughout the U. S. Phone (561) 622-6310; 
www.americandocumentexaminers.com. 


Handwriting 


@ Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 101 Century 21 Drive, Suite 
123, Jacksonville, FL 32216, (904) 721-3434. Thirty 
years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Handwriting 


@ Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 
1004-132, Altamonte Springs, FL 32714. (800) 544- 
0004. Formerly with U.S. Postal Inspection Service 
Crime Lab. Over 27 yrs. Experience. ABFDE 
Certified (former Board Director.) Court qualified 
throughout southeast. 


Tell them you saw 
it in the Lawyer 
Services pages of 
the 
JOURNAL. 


PRE-SETTLEMENT 


LAWSUIT FUNDING 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of 
Certified Planners (AICP). Author, AICP 
Professional Practice Manual. 35+ years 
Experience in Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans @ aol.com: 


@ Pre-Settlement Funding - Non-Recourse 
Cash Provided now - To Plaintiff's &/or Attorneys - 
before lawsuit settles. Also, Cash provided now for 
in-force Structured Settlements. Fast & simple. 
Nationwide Funding Group, LLC; 
www.nationwidefunding.us; (800) 355-0649 
(561) 714-0660; Jeff A., CPA, CCFC. 


@ =~ Private party has cash for seller financed real 
Law Enforcement & Security estate mortgages, business notes, and other 
promissory paper. Please call (904) 298-3959 or 
@ Lou Guasto Law Enforcement & Security _-visit my Web site: 
Expert Witness. Retired Police Chief with www.cash4cashflows.com/edgargutierrez. 


twenty-six years of Law Enforcement experi- 
ence. F. B.I. Academy graduate. Former 
University Criminal Justice Instructor. (954) 434- 
0413, www.EXPERTWITNESS.COM/GUASTO. 


MISMANAGEMENT > 


@ Call us to talk over remedies available to 
your clients who have securities account losses. 
Referral or co-counsel; expert witness affiliations. 
David McGee and Peter J. Mougey, Beggs & 
Lane, Pensacola, (850) 432-2451. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock and 
commodity broker misconduct. Mr. Blum has vast 
experience within the securities industry, as a 
former licensed broker; former associate of a 
large New York law firm that defended many 
brokers and brokerage firms; former intern for the 
NASD Arbitration Department; a published author 
and coauthor of securities arbitration articles; and 
an approved Arbitrator for the NASD and NFA. 
Referring attorneys are gladly paid in accordance 
with Florida Bar rules. Blum, Silver & Schwartz, 
LLP, 12540 W. Atlantic Bivd., Coral Springs, 
FL 33071; phone (954) 255-8181, fax (954) 255- 
8175, 1-877-STOCK-LAW. 


Medical 


@ Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visit us at www.pfq.com. 


Mining Engineering 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. William 
T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 54 years of practice in 
Florida exclusively in the area of real estate law, 
“AV” rated, Chair of Dade County Bar Ass’n Real 
Property Committee 1995-2004, is available to 
act as expert witness or consultant in real 
property litigation in all Florida counties. 20185 
East Country Club Drive, #607, Miami 33180, 
(305) 933-2266, fax (305) 682-1533. 


Bruce Mellinger ai 
(850) ps -5687 or 
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Lawyer Services 


CRISP & ASSOCIATES, INC. 


INVESTIGATIONS AND LEGAL SUPPORT 
WE SERVE PROCESS IN: 
*SE GEORGIA 


*SE SOUTH CAROLINA 


* CHATHAM COUNTY- 
SAVANNAH, GA 


* PERMANENTLY APPOINTED IN ALL COURTS 
* UNLIMITED ATTEMPTS AT TWO ADDRESSES 


912-898-9973 


* ROUTINE SERVICE ATTEMPTS MADE WITHIN 1-3 DAYS OF RECEIPT 


CRISPANDASSOCIATES.COM 


Check out The Florida Bar 
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PROFES 
THE FLORIDA BAR 
About the Bar CLE Legal Links 
Contact Us 


Witness, 


medical expert testimony in medical malpractice, personal injury & disability claims 


any field of health care 
847-673-4422 


meio chore sabe ters) 


Bio 


Someday bring 
my kids here. 


A wish can teach a sick child 
that anything is possible. 


Even the future. 


MAKE-(-WisH. 
To see how, call 
1-800-722-WISH or 


visit us at www.wish.org. 
Share the power of a wishe. 


Bill Hager, President 
Former Insurance Commissioner 
Former NCCI, CEO 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 961-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Engineering, Safety, and 


Security Experts 
(All Disciplines) 


If it's a question of 


Safety... 


The answer must be 


Professional 


Professional Safety Incorporated 


1.800.562.7233 Located in the Palm Beach Area 
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Have you ever wished you 
could sit down and talk in 
complete confidence with some- 
one about your law practice— 
someone whose drinking or drug 
problem may have been worse 
than yours; someone who can 
tell you what drinking/use of 
drugs did to his or her practice, 
family, and health? Or maybe 
just someone to listen with an 
understanding heart rather than 
with judgment and condemna- 
tion? 


Have you ever thought whata 
relief it would be, without any cost 
whatsoever, to be able to talk 
frankly with just such a person—a 
person who is solving problems 
just like yours and is living happily 
and usefully? 


Now you can. Call the Florida 
Lawyers Assistance, Inc., hotline 
at 800/282-8981. 
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Lawyer 


OMPUTER FORENSICS 


Computer Crime Investigations Child Pornography 

Search & Seizure (Evidence Gathering) Deleted File Recovery 

Corporate Cases: Hard Disk/Floppy Disk Recovery 
Internet Abuse Cases Litigation Support 
E-Mail Abuse Cases Password Recovery 
Employee Termination Keystroke Capture 

Network Intrusion Detection Accounting Fraud 

Network Forensics PDA Search & Seizure 


Wireless Security 


KNOWLEDGECLOUD, LLC 


http://www.knowledgecloud.com 


E-mail: info@knowledgecloud.com 
Fax: 1-866-804-0306 
Working For Law Enforcement, Attorneys and Corporate Entities 


PHONE: (321) 266-7852 


ASSOCIATES, INC. 


Nationwide Public Records Research & 
Document Retrieval Services 


IRIS GRANT BUCHMAN 


1181 SHipwatcu CIRCLE 
Tampa, Florida 33602 
TEL. (813) 226-8810 Fax (813) 226-8710 
E-malL: Igrantbu@aol.com UCC Fu 


Cost Effective, Expeditious Document Recovery Services [RU S. Distt 


ES 


| They 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(USS., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


holding him 
| _back a year. 


Master House Studios 


- Forensic audio enhancement & restoration services 
for attorneys and law enforcement agencies. 


- Free estimate and audio analysis of your recordings. 


2906 NW 108th Ave Miami, FL 33172 


Masterhse@aol.com 


- Over 13 years of professional audio experience. 305-629-835 5 


Then they discovered 
a communication disorder 
was already doing that. 


Speech, language and hearing problems 
can be significant roadblocks to a 
student’s education. Which is why 
early identification and treatment for 
communication disorders are essential 
before your child enters school. With 
early help, many children can develop 
good learning and literacy skills. 


AMERICAN 
SPEECH-LANGUAGE- 
HEARING 

| ASSOCIATION | 


Call now to help. 
1-800-996-4100 
www.stjude.org 


St. Jude Children’s 
Research Hospital 


ALSAC « Danny Thome 
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Blumberg Excelsior 


Corporate Creations 


Crisp & Associates 


East Bay Mortgage 
Empire Corporate 
Florida Lawyers Mutual Cover 3 
Gilsbar 

Government Liaison 
Great American Ins. 
Harvey E. Morse, P.A. 
IGB Associates 
Insurance Metrics 
Int’! Genealogical 
Knowledge Cloud 


When the judge said he was going to sequester us, he wasn’t kidding. 


Leading Attorney 


aS 


LexisNexis Cover 2, 13 


DATING 
SERVICE 


Marcia Lippincott 15 
Master House Studios 55 
Med Witness 

Noble Royalties 


Professional Safety 
Rachlin, Cohen 
Ricci, Leopold 


Trugman Valuation 17 
West Cover 4 


| want to meet someone who’s a good listener. Got any court reporters? 
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Introducing Smart Tools on Westlaw*. 


While computers have always been good at giving us exactly what we ask for, 
now Westlaw can help give you exactly what you need — thorough results. 


Smart Tools offer you alternatives for terms that appear out of context even though spelled 
correctly (statute of limitations for statue of limitations). They flag misspelled words and 
acronyms (HIPAA for HIPPA). And, Smart Tools suggest related terms of art such as “frustration 
of purpose” for “impossibility of performance.” 


Making good queries even better. So you get more of what you need and less of what you 
don't on westlaw.com® 


To learn more, call 1-800-733-2889 
or take the 90-second online tour at WLSmartTools.com. 


© 2005 West, a Thomson business L-311156/1-05 


WLSmartTools.com Westlaw 
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